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on 23rd Cctober, 1988 at the residence of her in-laws at
Batala in Punjab. The death was found to have occurred not
under the ordinary circunstances but was the result of the
asphyxia. On post-nmortemit was found that the deceased had
injuries on her person including the ligature mark 20 cmx 2
cm on the front, right and left side of neck, reddish brown
in colour starting fromleft side of neck, 2 cmbelow the
left angle of jaw passing just above the thyroid cartil-age
and going upto a point 2 cmbelowthe right angle of  jaw.
The parents of the deceased were allegedly not /inforned
about her death. It was a shocking occasion for Ram Ki shan

PW when he cane to deliver sone custonmary presents to her
sister on the occasion of Karva Chauth, a fast observed by
married wonen for the safety and long lifeof their
husbands, when he found the dead body of his sister Sunita
lying at the entrance room and the respondents were naking
preparations for her cremation. Noticing ligature narks on
the neck of her sister, Ram Kishan PW telephonically
informed his parents about the death and hinself went to the
police station to |lodge a report Exh.PF. On the basis of
the statement of PW a case under Section 306 |PC was
regi stered agai nst the respondents. After investigation the
prosecution presented the charge-sheet agai nst Rakesh Kumar,
husband of the deceased and Ram Piari, the nother-in-law of
the deceased. Ramesh Kumar, brother-in-law and Bharti,
sister-in-law of the deceased were originally shown in
Colum No.2 of the report under Section 173 of the Code  of
Crimnal Procedure. After recording sone evidence, Ranesh
Kumar and Bharti were also sumpned as accused. The
appel lant, the father of the deceased, filed a separate
conplaint under Section 302 and 304B of the |Indian Pena

Code against all the respondents. The crimnal case filed
by the appellant was also commtted to the Sessions Court
and both the appellant’s conplaint and the police case were
heard and deci ded together by the Additional Sessions Judge,
Gurdaspur who, vide his judgnent dated 28th August, 1990,
convicted the respondents wunder Section 304B 1PC and
sentenced each of them to undergo 10 vyear Ri gor ous
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| mpri sonnent . He al so found themguilty for the conm ssion
of offence under Section 306 and sentenced themto undergo
rigorous inprisonnent for 7 years besides paying a fine of
Rs. 250/ - each. The respondents were also found guilty for
the comm ssion of offence punishable under Section 498A | PC
and were sentenced to undergo rigorous inprisonnent for a
period of two years and to pay a fine of Rs.250/- each. Al

these sentences were to run concurrently. The respondents
herein filed an appeal in the Hgh Court against the
judgrment of conviction and sentence passed agai nst them by
the Trial Court and the appellant, father of the deceased,
filed a revision petition against the said judgnent praying
for enhancenent of the sentence to inprisonment for life on
proof of the charge under Section 304B of the IPC. Both the
appeals and the revision were heard together by a |earned
Single Judge of the Hi gh Court who vide her judgnent
i mpugned in this appeal acquitted the respondents of all the
char ges. The revision petition filed by the father of the
deceased was di sm ssed hol ding that the sanme had no nerits.

Ms. Anita Pandey, learned Advocate appearing for the
appel l ant has vehenently argued that the judgnment of the
Hi gh Court suffers fromlegal infirmties which requires to
be set aside and the respondents are liable to be convicted
and sentenced for the comm ssion of hei nous of fence of dowy
death, a social evil allegedly conmonly prevalent in the
soci ety. She has contended that the judgrment of the High
Court is based upon conjectures and hypothesis which are
devoid of any legal sanction. The H gh Court is alleged to
have not properly appreciated the evidence led by the
prosecution in the case which, according to the |earned
counsel, had proved beyond doubt that the respondents were
guilty of the commission of the offences with which they
were charged and convicted by the Trial Court. Relying upon
the provisions of Section 113B of the Evidence Act, the
| ear ned counsel has contended that as the death of M. Sunita
Kumari  had occurred within 7 years of marriage  and the
prosecution had established her harassnment on ~account of
demand of dowy, a legal presunption was to be drawn agai nst
the respondents for holding themguilty and sentencing them
for the offences committed. Supporting the case of the

respondents Shri U R Lalit, Senior Advocate appearing for@@
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them has submitted that there being no ~direct evidence@®
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regardi ng the cause of the death or circunstances |leading to
death, particularly in the absence of demand of dowy . soon
before the death, none of the respondents could be / held
guilty for the offences wth which they were charged,
convicted and sentenced by the Trial Court. According to
the learned counsel the statenents nmade by the deceased
before her death were not adm ssible in evidence even under
Section 32(1) of the Evidence Act and in the absence  of
demand of dowy immedi ately before the all eged occurrence no
i nference or presunption could be drawn against t he
respondents.

We have heard the |earned counsel for the parties at
length and perused the record. W have also mnutely
examned the original record of the Trial Court and
critically anal ysed the statenents of the w tnesses produced
by the prosecution.

We agree with the | earned counsel for the respondents 3
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to 5 that his clients, nanely, Ranesh Kumar, brother of the
husband, Ram Pyari, nother of the husband and Bharti

sister-in-law of the husband-accused cannot be alleged to be
involved in the comrission of the crine and were rightly
acquitted by the High Court. There is no evidence produced
by the appellant worth the nanme against the aforesaid
respondents. Even PWNos.5 and 6 have not brought on record
any incrimnating circunstance attributable to the aforesaid
accused which could be made the basis for their conviction

Ram Kishan, PW in his deposition before the Court had
stated that "after the marri age Rakesh Kumar, accused raised
a demand of Rs.15,000/- for a scooter and refrigerator. W
fulfilled that demand by giving Rs.20,000/- to him for
scooter and refrigerator..... Rakesh Kumar used to threaten
Sunita that she woul d be done to death because of having
i nadequate dowy. On 21st Septenber, 1988 Sunita had cone
to my younger brother Tarsemin connection with a cerenony
concerning his ~son. ~ She also visited us as the house of
Tarsem Kunmar is close to our house. She stayed with us for
the night. ~We gave her custonary present i.e. clothes etc.
and cash-amunt of Rs.500/-. She apprehended danger to her

life in the house of her in-laws and was not willing to go
there". He has not referred to any denand of dowy or
harassment by the respondents except Rakesh Kumar. Tar sem

Kurmar, the other brother of the deceased at whose residence
she had gone on 21st’ Septenber, 1988 has not been produced
as a witness in the case. Kans Raj PWs, the father of the
deceased stated before the Trial Court that Sunit Kumari had
told himthat she was being taunted by her nother-in-Iaw Ram
Piari, accused Ramesh Chander and his wife Bharti accused
besi des her husband Rakesh Kumar. The details of the
all eged taunting have not been spelt out. The only thing
stated is that the accused used to tell the deceased that
she being the daughter of BJP | eader, who used to ' boast
about his financial position had brought inadequate dowy.
He further stated that various suns of noney and the col our
TV was given to Rakesh Kumar on his demand. Amar Nath and
Janak Raj, President and Ceneral Secretary of Mhajan Sabha
respeci vely and one Kundan Lal Gaba were taken by himto the
resi dence of the accused persons. The deceased was al |l eged
to have been taunted again in presence of the aforesaid
Wi t nesses. However, none of the aforesaid Wi t nesses
supported the case of the prosecution. 1In the |ight of the
evidence in the case we find substance in the submission of
the |learned counsel for the defence that respondents 3 to 5
were roped in the case only on the ground of being close
rel ati ons of respondent No.2, the husband of the  deceased.
For the fault of the husband, the in-laws or/ the other
relations cannot, in all cases, be held to be involved in
the demand of dowy. 1In cases where such accusations are
nmade, the overt acts attributed to persons other than
husband are required to be proved beyond reasonabl e doubt.
By mere conjectures and inplications such relations ' cannot
be held guilty for the offence relating to dowy deaths. A
tendency has, however, developed for roping in all relations
of the in-laws of the deceased wives in the matters of dowy
deaths which, if not discouraged, is likely to affect the
case of the prosecution even against the real culprits. In
their over enthusiasmand anxiety to seek conviction for
maxi mum people, the parents of the deceased have been found
to be naking efforts for involving other relations which
ultimately weaken the case of the prosecution even against
the real accused as appears to have happened in the instant
case.
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We, however, find that there is reliable legal and
cogent evidence on record to connect Rakesh Kumar ,
respondent No.2 with the comm ssion of the crine. There is
evidence showing that inmediately after his nmarriage wth
the deceased the respondent-husband started harassing her
for the demand of dowy. W do not find substance in the
subm ssi on of the |earned def ence counsel that t he
statements mnmde before her death by the deceased were not
admi ssible in evidence under Section 32(1) of the Evidence
Act and even if such statenents were adnissible, there does
not allegedly exist any circunstance which could be shown to
prove that the deceased was subjected to cruelty or
harassnment by her husband for or in connection wth any
denmand of dowy soon before her death. It is contended that
the words "soon before her death" appearing in Section 304B
has a relation of time between the demand or harassnent and
the date of actual death. It is contended that the demand
and harassnment nust be proxi mately close for the purposes of
drawi ng i nference agai nst the accused persons.

The offence of "dowy death" was incorporated in the

Indian Penal Code and correspondi ng anendnment nmade in the@®
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Evi dence Act by way of iinsertion of Section 113B vide Act@@
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No. 43 of 1986. In fact the Dowy Prohibition Act, 1961
being Act No.28 of 1961 was enacted on 20th May, 1961 with
an object to prohibit to giving or taking the dowy. The
insertion of Section 304B of the Indian Penal Code and
Section 113B in the Evidence Act besides other circunstances
was also referable to the 91st Report dated 10th August,
1983 of the Law Conmission. 1In the Statenent of Objects and
Reasons to Act No.28 of 1961 it was stated:

"The object of this Billis to prohibit the evi
practice of giving and taking of dowy. This question has
been engaging the attention of the Government for sone tine
past, and one of the nethods by which this problem which is
essentially a social one, was sought to be tackled was by
the confernent of inproved property rights on wonmen by the
H ndu Succession Act, 1956. It is, however, felt that a |law
whi ch rmakes the practice punishable and at the sane tine
enures that any dowy, if given does enure for the benefit
of the wife will go a long way to educating public  opinion
and to the eradication of this evil. There hasalso been a
persistent demand for such a law both ‘in and  outside
Parliament, Hence, the present Bill."

Real i sing the ever increasing and disturbing proportions
of the wevil of dowy system the Act was agai n amended by
Act No.63 of 1984 taking note of the observations  of the
Committee on Status of Wonen in India and with a view to
maki ng of thorough and conpul sory investigations into cases
of dowy deaths and stepping up anti-dowy publicity, the
Government referred the whole matter for consideration by a

Joint Committee of both the Houses of Parlianent. The
Conmittee went into the whole matter in great depth in its
pr oceedi ngs and after noting the observati ons of

Pt . Jawahar!l al Nehru, reconmended to exam ne the working of
Act No.28 of 1961 and after considering the coments
received on the Report fromthe State Governnents, Union
Territories, Adninistrations and different administrative
Mnistries of the Union concerned with the matter, decided
to nodi fy the original definition of "dowy" with
consequential amendnent in the Act. Again finding that the
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Dowy Prohibition Act, 1961 has not been so deterrent, as it
was expected to be, the Parlianent nade anmendnents in the
Act vide Act No.43 of 1986. In the Statenent of Objects and
Reasons of the said Act it was stated: "The Dowr y
Prohibition Act, 1961 was recently anended by the Dowy
Prohi bition (Anendment) Act 1984 to give effect to certain
recommendations of the Joint Committee of the House of
Parlianment to examine the question of the working of the
Dowy Prohibition Act, 1961 and to make the provisions of
the Act nore stringent and effective. Although the Dowy
Prohi bition (Anmendment) Act, 1984 was an inprovenent on the
existing legislation, opinions have been expressed by
representatives from wonen’s voluntary organisations and
others to the effect that the anendnents made are stil

i nadequate and the Act needs to be further anended.

2. It is, therefore, proposed to further anend the
Dowy Prohibition Act, 1961 to nmake provisions therein
further stringent ~and effective. The salient features of
the Bill ‘are:

(a) The minimmpunishment for taking or abetting the
taking of dowy under section 3 of the Act has been raised
to five years and a fine of rupees fifteen thousand.

(b) The burden of proving that there was no demand for
dowry will be on the person who takes or abets the taking of
dowy.

(c) The statenent nmade by the person aggrieved by the
of fence shall not subject himto prosecution under the Act.

(d) Any advertisenment in any newspaper, periodica
journal or any other media by any person offering any share
in his property or any noney in consideration of the
marriage of his son or daughter is proposed to be banned and
the person giving such advertisenment and the printer or
publ i sher of such advertisenent will be liable for
puni shment with inprisonment of six months to five years or
with fine up to fifteen thousand rupees.

(e) Ofences wunder the Act are proposed to be -made
non- bai | abl e.

(f) Provisions has also been nade for- appointnment of
Dowy Prohibition Oficers by the State Governnents for the
effective inplenmentation of the Act. The Dowy Prohibition
Oficers wll be assisted by the Advisory Boards consisting
of not nore than five social welfare workers (out. of whom at
| east two shall be wonen).

(g) A new offence of "dowy death" is proposed to be
included in the Indian Penal Code and the necessary
consequential anmendnents in the Code of Crimnal Procedure,
1973 and in the Indian Evidence Act, 1872 have also been
proposed.

3. The Bill seeks to achieve the aforesaid objects.”

The law as it exists now provides that where the death
of a wonan is caused by any burns or bodily injury or occurs
ot herwi se than under nornmal circunstances within 7 years of
marriage and it is shown that soon before her death she was
subjected to cruelty or harassnent by her husband or any
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relative for or in connection with any demand of dowry such
death shall be punishable under Section 304B. |In order to

seek a conviction against a person for the of fence of dowy
death, the prosecution is obliged to prove that:

(a) the death of a woman was caused by burns or bodily
injury or had occurred ot herwi se than under nor mal
ci rcumnst ances;

(b) such death should have occurred within 7 years of
her marri age;

(c) the deceased was subjected to cruelty or harassnent
by her husband or by any relative of her husband;

(d) such cruelty or harassment should be for or in
connection with the denmand of dowy; and

(e) to such cruelty or harassnment the deceased should
have been subjected to soon before her death. As and when
the aforesaid circunstances are established, a presunption
of dowy death shall be drawn against the accused under
Section 113B of the Evidence Act. It has to be kept in m nd
that presunption under Section 113B is a presunption of |aw
W do not agree ' with the submissions made by M.Lalit,
| earned Senior Counsel for the accused that the statenent
nmade by the deceased to her relations before her death were
not adm ssible in evidence on account of intervening period
bet ween the date of making the statenent and her death.

Section 32 of the Evidence Act is admttedly an
exception to the general rule of exclusion to the  hearsay
evi dence and the statenments of a person, witten or verbal
of relevant facts, after his death are admissible in
evidence if they refer to the cause of his death or to any
circunstances of the transaction which resulted in his
deat h. To attract the provisions of Section 32, /for the
purposes of admissibility of the statenment of a deceased the
prosecution is required to prove that the statenent was made
by a person who is dead or who cannot be found or whose
attendance cannot be procured w thout an amount of del ay or
expense or he is incapable of giving evidence and that such
statement had been nade under any of the circunstances
specified in sub-sections (1) to (8) of Section 32 of the

Act . Section 32 does not require that the statenment sought
to be admitted in evidence should have been made in-i nmi nent
expectation of death. The words "as to any of the

circunstances of the transaction which resulted in_ his
death" appearing in Section 32 nust have sonme proximte
relations to the actual occurrence. 1In other words the
statement of the deceased relating to the cause of death or
the circunmstances of the transaction which resulted in his
death nust be sufficiently or closely connected with the
actual transaction. To nake such statenment as substantive
evi dence, the person or the agency relying upon it is under
a legal obligation to prove the naking of such statenment as
a fact. If it is in witing, the scribe nust be produced in
the Court and if it is verbal, it should be proved by
examining the person who heard the deceased naking the
statenent . The phrase "circunstances of the transaction”
were considered and explained in Pakal a Narayana Swam V.
Enperor [AIR 1939 PC 47]:

"The circunstances nust be ci rcunst ances of t he
transacti on: general expressions i ndicating fear or
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suspi cion whether of a particular individual or otherw se
and not directly related to the occasion of the death will
not be admi ssible. But statenments nade by the deceased that
he was proceeding to the spot where he was in fact killed,
or as to his reasons for so proceeding, or that he was going
to neet a particul ar persons, or that he had been invited by
such person to neet himwould each of them be circunstances
of the transaction, and woul d be so whether the person was
unknown, or was not the person accused. Such a statenent

nm ght i ndeed be exculpatory of the per son accused.
"Circunmstances of the transaction" is a phrase no doubt that
conveys sonme limtations. It is not as broad as the
anal ogous use in "circunstantial evidence" which includes
evidence of all relevant facts. It is on the other hand
narrower than "res gestae". Circunstances nust have sone
proxi mate relation to the actual occurrence: though, as for
instance, in a case of prolonged poisoning they may be
related to dates at a considerable distance fromthe date of
the actual fatal ~dose. It will be observed that "the
circunstances" are of the transaction which resulted in the
death of the declarant. It is not necessary that there

should be a known transaction other than that the death of
the declarant has ultimtely been caused, for the condition
of the adm ssibility of the evidence is that "the cause of
(the declarant’s) death conmes into question”.

The death referred to in Section32(1) of the Evidence
Act includes suicidal besides homcidal death. « Fazal Ali,
J. in Sharad Birdhichand Sarda v. State ~of Mharashtra
[1984 (4) SCC 116] after referring to the decisions of this
Court in Hanunant v. State of Madhya Pradesh [1952 SCR
1091], Dharanbir Singh vs. State of Punjab[Crininal Appea
No. 98 of 1958, deci ded on Novenber 4, 1958], Ratan Gond v.
State of Bihar [1959 SCR 1336], Pakala Narayana ' Swani
(supra), Shiv Kumar v. State of Uttar Pradesh [Crimna
Appeal No.55 of 1966, decided on July 29, 1966], ~ Mahnohar
Lal . State of Punjab[1981 Cri.LJ 1373 (P&H)] and / ot her
cases hel d:

"W fully agree with the above observations made by the
| earned Judges. In Protinma Dutta v. State [1977 (81) Ca
WN 713] while relying on Hanumant Case the Calcutta Hi gh
Court has clearly pointed out the nature and limts of the
doctrine of proximty and has observed that in sone cases
where there is a sustained cruelty, the proxinate nay extend
even to a period of three years. 1In this connection, the
hi gh Court observed thus:

The ’'transaction’ in this case is systematic/ ill-
treatnent for years since the marriage of Sumana and
i ncitement to end her life. G rcunst ances of the

transaction include evidence of cruelty which produces a
state of mnd favourable to suicide. Al though that would
not by itself be sufficient unless there was evidence of
incitement to end her life it would be rel evant as evi dence.

This observation taken as a whole would, in nmy view,
inmply that the tinme factor is not always a criterion in
determning whether the piece of evidence is properly
included within ’circunstances of transaction’...’In that
case the allegation was that there was sustained cruelty
extending over a period of three years interspersed wth
exhortation to the victimto end her Iife’'. H's Lordship
further observed and held that the evidence of cruelty was
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one continuous chain, several |inks of which were touched up
by the exhortations to die. ’'Thus evidence of cruelty, ill-

treatnent and exhortation to end her life adduced in the
case must be held adnissible, together with the statenent of
Nilima (who conmitted suicide) in that regard which rel ated
to circunstances termnating in suicide

Simlarly, in Onkar v. State of Madhya Pradesh [1974
Cri.LJ 1200] while followi ng the decision of the Privy
Council in Pakala Narayana Swani case, the Madhya Pradesh
Hi gh Court has explained the nature of the circunstances
contenmpl ated by Section 32 of the Evidence Act thus:

The circunstances nust have sonme proximate relation to
the actual occurrence and they can only include the acts
done when and where the death was caused....Thus a statenent
nmerely suggesting notive for a crime cannot be admitted in
evidence ‘unless it s so intimately connected wth the
transaction itself as to be a circunstance of t he
transaction: In° the instant case evidence has been |ed
about statenents nmade by the deceased Ilong before this
i nci dent whi ch may suggest notive for the crine.

In Allijan Mnshi v. State [AIR 1960 Bom 290] the
Bonbay Hi gh Court has taken a simlar view

In Chinnaval ayan v. State of Madras [1959 Mad LJ 246]
two eninent Judges of the Madras Hi gh Court while dealing
with the connotation of the word ' circunstances’ observed
t hus:

The special circunstances permtted to transgress the
time factor is, for exanple, a case of prolonged poisoning,
while the special circunstances permitted to transgress the
di stance factor is, for exanple, a case of decoying wth
intent to nurder. This is because the natural neaning of
the words, according to their Lordships, do not convey any
of the limtations such as (1) that the statement nust be
made after the transaction has taken place, (2) that the
person making it must be at any rate near death, (3) that
the circunmstances can only include acts done when and where
the death was caused. But the circunstances nust  be
circunstances of the transaction and they nust have sone
proximate relation to the actual occurrence.

Before closing this chapter we night state that the
Indian |aw on the question of the nature and scope of dying
declaration has nade a distinct departure fromthe English
Law where only the statenents which directly relate to the
cause of death are adnissible. The second part of  clause
(1) of Section 32, viz., "the circunstances of t he
transaction which resulted in his death, in cases in | which
the cause of that person’s death conmes into question" is not
to be found in the English Law. This distinction has  been
clearly pointed out in the case of Rajindra Kumar v. State
[AIR 1960 Punj 310] where the follow ng observations were
made:

Clause (1) of Section 32 of the Indian Evidence Act
provides that statenments, witten or verbal, of relevant
facts made by a person who is dead,....are thenselves
rel evant facts when the statenment is made by a person as to
the cause of his death, or as to any of the circunstances of
the transaction which resulted in his death in cases in
whi ch the cause of that person’s death cones into
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guestion... It is well settled by now that there is
di fference between the Indian Rule and the English Rule with
regard to the necessity of the declaration having been made
under expectation of death.

In the English Law the decl aration should have been made
under the sense of inpending death whereas under the Indian
Law it 1is not necessary for the admssibility of a dying
declaration that the deceased at the tinme of making it
shoul d have been under the expectation of death.

Thus, froma review of the authorities nentioned above
and the cl ear |anguage of Section 32(1) of the Evidence Act,
the follow ng propositions energe:

(1) Section 32 is an-exception of the rule of hearsay
and mekes adm ssible the statement of a person who dies,
whet her~ the death is-a hom cide or a suicide, provided the
statenent / relates “to the cause of death, or exhibits
circunstances leading to the death. 1In this respect, as
i ndi cated _above, the Indian Evidence Act, in view of the
peculiar conditions of our society and the diverse nature
and character of our people, has thought it necessary to
wi den the sphere of ‘Section 32 to avoid injustice.

(2) The test of proximty cannot™ be too literally
construed and practically reduced ‘to a -cut-and- dried
formula of universal application so as to be confined in a
straitjacket. Di stance of tinme would depend or vary wth
the circunmstances of each case. ~ For instance, where death
is a logical culmnation of a continuous drama long in
process and is, as it were, a finaleof the story, the
statenment regarding each step directly connected with the
end of the drama would be adnissible because the ‘entire
statement would have to be read as an organi c whol e and not
torn fromthe context. Sometinmes statements rel evant to or
furnishing an immediate notive nmay al so be adnmissible as
being a part of the transaction of death. It is’ nanifest
that all these statenents conme to light only after the death
of the deceased who speaks from deat h. For instance, where
the death takes place wthin a very short time of the
marriage or the distance of time is not spread over nore
than 3- 4 nonths the statenent nay be adnissible under
Section 32.

(3) The second part of clause (1) of Section 32 is yet
another exception to the rule that in crimnal law the
evi dence of a person who was not being subjected to or given
an opportunity of being cross-exan ned by the accused, woul d
be val uel ess because the place of cross-exam nation is taken
by the solemity and sanctity of oath for the sinple reason
that a person on the verge of death is not likely to make a
fal se statenent unless there is strong evidence to show that
the statement was secured either by pronpting or tutoring.

(4) It may be inportant to note that Section 32 does not
speak of hom cide al one but includes suicide also, hence al
the circumstances which may be relevant to prove a case of
hom cide would be equally relevant to prove a case of
sui ci de.

(5) Were the nain evidence consists of statenents and
letters witten by the deceased which are directly connected
with or related to her death and which reveal a tell-tale
story, the said statement would clearly fall within the four
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corners of Section 32 and, therefore, adm ssible. The
distance of tinme alone in such cases would not make the
statenent irrel evant."

In Ratan Singh vs. State of H machal Pradesh [1997 (4)
SCC 161] this Court held that the expression "circunstances
of transaction which resulted in his death" mean that there
need not necessarily be a direct nexus between t he
ci rcunst ances and death. Even di stant circunmstance can
beconme admissible if it has nexus with the transacti on which
resulted in death. Relying upon Sharad Birdhichand Sarda’s
case (supra) the Court held that:

"I't is enough if the words spoken by the deceased have
reference to any circunstance which has connection w th any
of the transactions  which ended up in the death of the
deceased. ~ Such statenent would also fall within the purview
of Section 32(1) of the Evidence Act. |In other words, it is
not necessary  that such circunstance should be proximate,
for, even distant circunstances can al so become admi ssible
under the sub-section, provided it has nexus wth the
transaction which resulted in the death."

In view of this legal position statenents of M. Sunita

nmade to her parents, brother and ot her acquaintances, before@@
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her death are adm ssible in evidence under Section 32 of the@®
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Evi dence Act.

It is further contended on behalf of ~the respondents
that the statenents of the deceased referred to the
i nstances coul d not be ternmed to be cruelty or harassment by
the husband soon before her death. "Soon before" is a
relative term which is required to be considered under
specific circunstances of each case and no straight jacket

formula can be laid down by fixing any time limt. Thi s
expression is pregnant with the idea of proximity test. The
term "soon before" is not synonynous wth -the term
"inmredi ately before" and is opposite of the expression "soon
after" as used and understood in Section 114, Illustration

(a) of the Evidence Act. These words would inply that the
interval should not be too | ong between the tine of _making
the statement and the death. It contenplates the reasonabl e
time which, as earlier noticed, has to be wunderstood and
determ ned under the peculiar circunstances of each case.
In relation to dowy deaths, the circunstances show ng the
exi stence of cruelty or harassnment to the deceased are not
restricted to a particular instance but nornmally refer to a
course of conduct. Such conduct nay be spread over a period
of time. |If the cruelty or harassnent or demand for dowy
is shown to have persisted, it shall be deened to be ’'soon
before death’ if any other intervening circunstance show ng
the non existence of such treatnment is not brought on
record, before the alleged such treatnent and the date of
deat h. It does not, however, nean that such time can be
stretched to any period. Proximate and live link between
the effect of cruelty based on dowy demand and the
consequential death is required to be proved by the
prosecuti on. The demand of dowry, cruelty or harassnent
based upon such demand and the date of death should not be
too renote in time which, under the circunstances, be
treated as having become stale enough.. No presunption
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under Section 113B of the Evidence Act would be drawn
against the accused if it is show that after the alleged
demand, cruelty or harassnent the dispute stood resol ved and
there was no evidence of cruelty, and harassnment thereafter.
Mere |apse of sone tine by itself would not provide to an
accused a defence, if the course of conduct relating to
cruelty or harassnent in connection with the dowy demand is
shown to have existed earlier intime not too |late and not
too stale before the date of death of the woman. The
reliance placed by the | earned counsel for the respondents
on Sham Lal v. State of Haryana [1997 (9) SCC 579] is of no
help to them as in that case the evidence was brought on
record to show that attenpt had been nade to patch up
between the two sides for which Panchayat was held in which
it was resolved that the deceased would go back to the
nuptial home pursuant to which she was taken by the husband
to his house. Such a Panchayat-was shown to have hel d about
10 to 15 days prior to the occurrence of the case. There
was nothing on record to show that the deceased was either
treated with cruelty or harassed with the demand of dowy
during the period between her having taken to the nuptia
home and her tragic end. Such is not the position in the
i nstant case as the continuous harassnment to the deceased is
never shown to have settled or resolved. M.Lalit, |earned

Seni or Counsel has /further contended that as the prosecuti on@
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had failed to prove the cruelty or harassnent for or in@@
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connection wth the denmand of ‘dowy, the H gh Court was
justified in acquitting the accused persons includi ng Rakesh
Kumar, respondent No.2. He also pointed out to sone alleged
contradictions in the statenents of P 5 and 6. Havi ng
critically exam ned the statenents of w tnesses, we are of
the opinion that the prosecution has proved the persistent
demand of dowy and continuous cruelty and harassnent to the
deceased by her husband. The contradictions pointed out are
no major contradictions which could be nade the basis of
i npeaching the credibility of the witnesses. Reference to
different sunms of noney demanded by Rakesh Kumar in the
statenments of PW5 and 6 cannot, in any way, be terned to be
contradictory to each other. At the nost sonme of the
amounts referred by one w tness and not mentioned by the
other can be terned to be an omission which in no case
ambunts to a najor contradiction entitling the respondent
No.2 of any benefit. RamKishan, PW has categorically
stated that Rakesh Kumar accused had raised a demand of
Rs. 15,000/ - for scooter and refrigerator imediately after
the marriage which was fulfilled by giving hima sum of

Rs. 20, 000/ -. H s demand of a colour TV was also fulfilled
The continuous harassment connected with the denmand of ' dowy
is shown to be in existence till 21st Septenber, 1988 when

the deceased is reported to have come to her brother’s house
and met her parents. Thereafter she is not shown to  have
met anyone and no intervening circunmstances show ng the
resol venment or settlenent regarding demands of dowy is
brought on record. She was admittedly found dead on 23rd
Cctober, 1988. Kans Raj, PW has stated that a colour TV,
clothes and jewellery were given to the accused husband as
dowry. He has deposed that his daughter had told him that
the accused wanted her to bring further cash amount. The
deceased, on persistent demands of the accused, had
withdrawmn the total sumof Rs.26,000/- from the accounts
which was opened by the father in her name. He was also
given a new Colour TV in lieu of the TV set given to him at
the time of marriage as the same had al |l egedly gone out of
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order. It is contended that as there was no Karva Chauth on
23rd Cctober, 1988, the whole of the statenent of PW shoul d
not be believed because he is alleged to have stated that
his son had gone to the house of accused on 23rd Cctober,
1988 which was the day of Karva Chauth. The submission is
based upon the wong assunption of fact. It appears that
the statement of PW has wongly been translated in English
wherein it is nmentioned: "On 23.10.1988 on the day of Karva
Chauth my son Ram ki shan went to the house of the accused
with customary presents. He telephoned ne to inform that

Sunita Kumari has died in the house of the accused. | and
ny wife went to Batala. The police cane to the spot and |
was exam ned inquest proceedings al so. My separate

statenent was al so recorded.”

We have exami ned the original record and found that the
statement = of the w tness which were recorded in Punjabi/
Gurmukhi  /script states that Ram Kishan had gone to the
resi dence of the accused at the occasion of Karva Chauth
(Mauke Te) and not on the date of Karva Chauth. Rel yi ng
upon the evidence in the case, the Trial Court had rightly
concl uded: "The sumand substance of the above discussion
is that the prosecution has adduced best avail abl e evi dence
to prove the charge against the accused. The statenent of
Kans Raj (PWs) and Ram Ki shan (PWs) inspire confidence. It
is not disputed that Sunita Kumari committed suicide about
3-1/2 years after the marriage. The accused have not given
any satisfactory account of even high probability as to how
Sunit Kumari died. There is a presunption under Section
113A of the Evidence Act that the suicide has been abetted
by the husband or other relative of the husband of the
deceased. The accused have not been able to rebut that
presunpti on. It is also proved that Sunit Kumari was
treated with cruelty on account of dowy."

It is established that the death of Sunita Kumari by
suicide had occurred within 7 years of her marriage and such
deat h cannot be stated to have —occurred in nor ma
ci rcumst ances. The term "normal circunstances" —apparently
means not the natural death. This Court in  Snt.Shanti &
Anr.v. State of Haryana [AIR 1991 SC 1226] held  that:
"“....where the death of a woman is caused by any burns - or
bodi |y injury or occurs otherwise than under _norma
circunstances w thin seven years of her marriage and it is
shown that soon before the death of the woman she was
subjected to cruelty or harassnent by her husband or. his
relations for or in connection with any denand for dowy,
such death shall be called 'dowy death’ and the husband or
relatives shall be deenmed to have caused her death<and shal
be puni shable with inprisonment for a mni numof seven years
but which nmay extend to life inprisonment.”

In other words the expression 'otherwise than under
normal circunmstances’ would nean the death not in usua
course but apparently under suspicious circunstances, if not
caused by burns or bodily injury.

The Hi gh Court appears to have adopted a casual approach
in dealing with a specified heinous crine considered to be a
social crine. Rel yi ng upon ni nor di screpancies and sone
om ssi ons, t he court has wrongl y acquitted t he
accused- husband, nanely, Rakesh Kumar. The charges framed
agai nst respondent No.2 had been proved by the prosecution
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beyond reasonabl e doubt and there was no justification for
interferring with the conviction recorded and sentence
passed against himby the Trial Court.

Under the circunmstances the present appeal is partly
allowed by setting aside the judgment of the Hi gh Court in
so far as it relates to respondent No.2, nanely, Rakesh
Kurmar, the husband of the deceased and confirmed so far as
it relates to other accused persons. The judgnment of the
Trial Court regarding conviction of Shri Rakesh Kumar under
Section 304B is upheld but the sentence is reduced to seven
years Rigorous Inprisonnent. Hi s conviction under Section
306 is also upheld but hi's sentence is reduced to five years
besides paying a fine as inposed by the Trial Court. In
default of paynent of fine the respondent No.2 shall suffer
Ri gorous |Inprisonment for one nonth nore. Confirming his
conviction under ~Section 498A |IPC, the respondent No.2 is
sentenced to undergo Rigorous |Inprisonnent for two years and

to pay a'fine of Rs.250/-, in default of paynent of fine he
will further undergo Rigorous Inprisonnent for one nonth.
Al  the sentences are directed to run concurrently. The
bail bonds of respondent No.2, who is on bail, are cancelled

and he is directed to surrender to serve out the sentence
passed on him




