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Constitution of India, 1950—Article 368 before Constitution (Twenty Fourth)
Amendment Act, 1971—Nature and scope of the amending power.

Article 13(2)—TLaw’ in 13(2) if includes amendment of the Constitution—
Distinction between legislative power and constituent power.

Article 368—"Amendment” meaning of—“Amendment” if includes the
power to abrogate the Constitution—If includes the power to alter the basic struc-
ture or frame-work of the Constitution,

Fundamental Rights—If amendment can take away or abridge the rights
guaranteed in Part IIL

Fundamental Rights—If inalienable natural rights so as to operate as restrie
tion on the amending power.

Implied and inherent limitations—Power of amendment if subject to inherent
or implied limitations,

Preamble—Nature—Preamble, if operates as a source of implied limitation
on the power of amendment. '

Constitution {Twenty Fourth) Amendment Act 1971—Validity of—Amend.
ment if enlargement of the limits of the Amending power.

Article 368—If there are inherent or implied limitations in the article as
amended.

Constitution (Twenty Fifth) Amendment Act, 1971—Validity of.

Section 2(a) & (b)—Substitution of ‘amount’ for ‘compensation’—Exclusion
of article 19(1)}(f) to law in article 31(2)=If abrogates the basic structure of
the Constitntion—Meaning of ‘amount'—Scope of judicial review of adequacy,

Section 3—Introduction of new article 31C—Nature and object of the article—
Article if abrogates the essential features of the Constitution—If amounts to dele-
gation of amending power to state legislatures—Effect of Declaration—Nexus
of law under the article to the directives in article 39(b) and (c), if subject to
judicial review,

Directive Principles of State Policy—Importance in the constitutional scheme—
Relation with fundamental rights, Property, right to—Nature of the right,
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Consttutton (Twenty Ninth) Amendment Act, 1972—Validity of—Arsicle
31B and 31A—If interrelated.

Judicial Review—Limits of—Place of judicial review in the constitutional
scheme. -

Inserpretation—Rules of Constitutional interpretation—Constituent Assembly
Debates, relevancy of.

The question whether the fundamental rights set out in Part Il of the Con-
stitution could be taken away or abridged by amendment of the Constitution
was first considered by this Court in Sankari Prasad v. Union of India, [1952)]
S.C.R. 89. In Sankari Prasad the validity of the Constitution (First Amendment)
Act 195], was challenged. The First Amendment made changes in articles 15
and 19 of the Constitution and inserted articles 31A and 31B. The principal
contention  was  that the First Amendment in so far as it purported
to take away or abridge the rights conferred by Part I of the Consti-
tution fell within the prohibition of article 13(2) of the Constitution.
The Court unanimously held thar the word ‘law” in article 13(2) was relatable
to exercise of ordinary legislative power and pet amendments to the Constitution
and that the terms of article 368 were general to empower Parliament to amend
the Constitution without any exception. The question came up again in Sujjan
Singh v. State of Rajasthan, [1965] 1 S.CR. 938, wherein the validity of the
Constitution (Seventeenth Amendment) Act 1964, was challenged. The majority
view in Sajan Singh was that article 368 plainly and unambiguously meant
amendment of all provisions of the Constitution and that the word ‘law' in
article 13(2) did not take in Constitution Amendments, Thereafter, in
Golaknath v, State of Punjab, the Court, six against five, held that an amendment
of the Constitution was ‘law’ within the meaning of article 13(2); therefore, if
an amendment took away or abridged the fundamental rights it was void, that
the Constitution First, Fourth and Seventeenth Amendments abridged fundamental
rights but were valid on the application of the doctrine of prospective overruling
or acquiescence and that Parliament had no power from the date of the decision
to amend any of the provisions of Part III so as to take away or abridge the
fundamental rights.

One of the amendments afecting the right to property was the Constitution
(Fourth Amendment) Act, 1955. The Amendment Act had enacted that no law
providing for compulsory acquisition or requisitioning “shall be called in question
in any Court on the ground that the compensation provided by that law is not
adequate”. The amendment was passed to get over the interpretation given by
the Court in State of West Bengal v. Bela Bamerjee, [1954] S.CR. 674, to the
word ‘compensation’ viz., just equivalent or full indemnification for the property
cxpropriated. The effect of the amendment was considered by this. Coust in
Vajravelu Mudaliar v. Deputy Collector, {1965] 1 S.C.R. 614. The Court took
the view that the fact that Parliament used the same expressions, namely,
‘compensation” and ‘principles’, as were found in article 31 before the amendment,
was clear indication that Parliament accepted the meaning given by the Court to
those expressions in Bela Banerjec's case. In Union of India v. Metal Corporation,
[1967] 1 S.C.R. 255 the Court struck down the Metal Corporation {Acquisition of
Undertaking) Act 1965, because the principles for determining the compensation
laid down in the Act did not represent the just equivalent of the property taken,
Later, in State of Gujarat v, Shantilal Mangal Das, [1969] 3 S.C.R. 341, the Court
overruled the decision in Meral Corporation case. The Court held that a challenge
to a statute that the principles specified by it did not award a just equivalent
would be in clear violation of the Constitutional declaration that adequacy of
compensation provided was not justiciable, that just equivalent was not capable of
precise determination by the application of any recognised principles and that
“apart from the practical difficultics the law declared by this Court also placed
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serious obstacles in giving effect to the directive principles of State policy
incorporated in article 39”. Thereafter, in R.. C. Cooper v. Union of India
(The Bank Nationalisation Case) [1970] 3 S.C.R. 530 the Court by a majority,
ten against one, held that even afier the Fourth Amendment “Compensation”
meant “the equivalent in terms of money of the property compulsorily acquired”
“according to relevant principles which principles must be appropriate to the
determination of compensation for the particular class of property sought to be
acquired”,

Arguments were addressed mainly in Writ Petition No. 135 of 1970, In
this Writ Petition the petitioner had challenged the validity of the Kerala Land
Reforms Armendment Act 1969 and the Kerala Land Reforms Amendment Ace,
1971, for the reason that some of the provisions thereof violated articles 14,
19(1)(£), 25, 26 and 31 of the Constitution. During the pendency of the Writ
Petition Parliament passed threc constitution amendments, namely the Cons-
titution Twenty Fourth, Twenty Fifth and Twenty Ninth Amendment Acts,

The Constitution Twenty Fourth Amendment Act amended article 363, It
enacted that Parliament may, in exercise of its constituent power, amend by way
of addition, variation or repeal any provision of the Constitution in accordance
with the procedure laid down in that article. The other part of the amendment
is that nothing in article 13 shall apply to any amendment under article 368*,

*Article 368 before amendment. ‘ - )
Procedure for amendment of the Constituion: An amendment of this Cons-
titution may be initiated only by the introducion of a Bill for the purpose in
her House of Parliament, when the Bill is passed in each House by a majority
- of the total membership of that House and by a majority of not less than two
thirds of the members of that Housc present and voting, it shall be presented to
President for his assent and upon such assent being given to the Bill, the Consti-
tution shall stand amended in accordance with the terms of the Bill
Provided that if such amendment seeks to make any change in:—
(a) article 54, article 55, article 73, article 162 or article 241; or

(b) Chapter IV of Part V, Chapter V of Part VI, or Chapter I of Part X1, or

(c} any of the Lists in the Seventh Schedule, or

(d) the representation of States in Parliament, or

{e) the provisions of this article,
the amendment shall also require to be ratified by the Legislatures of not less than
one-half of the States by resolution to that effect passed by those Legislatures
?eforg the Bill making provision for such amendment is presented to the President
or absent,

Article 368 after amendment—Article 368 of the Constitution shall be re-pum-
bered as clause {2) thereof, and

(a) for the marginal heading of that article, the following marginal heading
shall be substituted, namely: —

“Power of Parliament to amend the ConMitution and procedure therefor”.

(b) before clause (2) as so re-numbered, the following clause shall be insert-
ed, namely:—

. “Notwithstanding anything in this Constitution, Parliament may in exer-
cise of its constituent power amend by way-of addition, variation or repeal any
provision of this Constitution in accordance with the procedure laid down in
this article”. ] )

(¢) in clause (2) as so re-numbered, for the words “it shall be presented to
the President for his assent and upon such assent being given to the
Bill", the words “if shall be presented to the President who shall give his

. assent to the Bill and thersupon” shall be substituted;

{d) -after lcla.us».a (2) as so re-numbered, the following clause shall be inserted
namely:—

' ‘1‘(:{) Nothing in Article 13 shall apply to any amendment made under this
article”,




4 SUPREME COURT REPORTS [1973] Supp. s.cx.

The Constitution Twenty Fifth Amendment Act amended article 31(2) and
article 31(2-A), Section 2 of the Amendment Act substituted the word “amount”
for the word “compensation™ and excluded the application of article 19(1)(f) to
a law under article 31(2). It was also made clear that no such law shall be
called in question in any court on the ground that the whole or any part of
such amount is to be given otherwise than in cash. Section 3 introduced new
article 31C. It empowered Parliament and State Legislatures to enact law giving
effect to the policy of the State towards securing the directive principles in clause
(b). or cl. (cgoof article 39 and no such law could ba questioned on the ground
that it took away or abridged any of the rights conferred by articles 14, 19 and
31. Further, the amendment laid down that “no law containing a declaration
that it is for giving effect to such policy shall be called in question in any court
on the ground that it does not give effect to such policy”, The provisions of
the article were not to be applied to a law made by the Legislature of a state
unless such law received the assent of the President. The Constitution (Twenty
Ninth), Amendment Act included the Kerala and Reforms Acts in the Ninth
Schedule to the Constitution making them immune from attack on the ground of
violation of the fundamental rights. The Petitioner challenged the validity of
the three Constitution Amendment Acts.

HELD : (By Full Court) : The Constitution {Twenty Fourth) amendment
Act, Section 2{a) and 2(b) of the Constitution (Twenty Fifth) Amendment Act
and the Constitution (Twenty Ninth) Amendment Act are valid.

By majority : Per Hegde, Ray, Jaganmohan Reddy, Palekar, Khanna, Mathew,
Beg, Dwivedi, Mukherjea and Chandrachud, jJ: The decision of the majority
in Golaknath that the word “law” in article 13(2) included amendments to the
Constitution and the article operated as a limitation upon the power to amend
the Constitution in article 358 is erroncous and is overruled.

By majority : Per Ray, Palekar, Khanna, Mathew, Beg, Dwivedi and Chandra-
chud, JJ: The power of amendment is plenary. It includes within itself the
power to add, alter or repeal the various articles of the Constitution including
those relating to fundamental rights.

By magority : Per Sikri, CJ. and Shelat, Hegde, Grover, Khanna, Jaganmohan
Reddy and Mukherjea, JJ. (Ray, Palekar, Mathew, Beg, Dwivedi and Chandra-
chud, JJ. dissenting} : The power to amend does not include the power to alter
the basic structure or framework of the Constitution so as to change its identity.

By majority : Per Ray, Palekar, Khanna, Mathew, Beg, Dwivedi and Chandra-
chud, JJ. (Sikri, C.J. and Shelat, Hegde, Grover, Mukherjea, JJ. holding contra
and Jaganmohan Reddy, J. leaving the question open) : There are no inherent
or implied limitations on the power of amendment under article 368.

By majority : ‘The first part of article 31G is valid. The sccond part of the
article, viz., “and no law containing a declaration that it is for giving effpct %o
such policy shall be called in question in any court on the ground that it docs
not give cffect to such policy” is invalid.

[Sikri, C.J. and Shelat, Hegde, Grover and Mukherjea, JJ. held both the
parts of article 31C invalid,

Ray, Palekar, Mathew, Beg, Dwivedi and Chandrachud, JJ. held both the
parts of the article valid.



KESAVANANDA #, KERALA (Sik#i, CJ.) 5

Jaganmohan Reddy J, held the second part of the article invalid and the
first part of the article valid subject to the severance of the words “inconsistent
with or takes away” and the words “article 14" therein.

Khanna J. held the first part of the article valid and the second part invalid.}

Per Sikri, .C. ].: The Constitution Twenty Fourth Amendment is valid,
Section 2 of Constitction Twenty Fifth Amendment is valid. Section 3 of
Constitution Twenty Fifth Amendment is void, The Constitution Twenty Ninth

Amendment is ineffective to protect the impugned sections if they abrogate or
take away fundamental rights,

The Golaknath case (1967) 2 S.CR, 762 did not decide the ambit of article
368 with respect to the powers of Parliament to amend Article 13(2) or to
amend Article 368 itsclf. Nor did it determine the exact meaning of the expres-
sion “amendment of this Constitution”. The leading majority did not express
any opinion on the contention that in exercise of the power of amendment
Parliament cannot destroy the fundamental structure of the Constitution but can
-only modify provisions thereof within the framework of the original instrument
for its better effectuation. The conclusion in Golaknath’s case thiat the power of
the Parliament to amend the Constitution is derived from Article 245, 246
and 248 of the Constitution and not from Article 368 thereto and that amend-
ment is a legislative process does not survive for discussion any longer, because,
it was rightly admitted on behalf of the petitioners that the Constitution 24th
Amendment Act, 1971, in so far as it transfers the power to amend the Cops-
titution frem the residuary entry (Entry 97 List I) or Article 248 of the Cons-
titution to Article 368, is valid. In other words Article 368 of the Constitution
as now amended by the 24th amendment deals not only with the procedure
for amendment but also with the express powers of Parliament to amend the
Constitution. It is not- necessary to discuss the merits of the question whether
amendment is ‘law’ within the meaning of Article 13 as the same result follows
in this case even if it be assumed in favour of the respondents that an amendment
of the Constitution is not ‘law’ within Art. 13(2) of the Constitution, [p. 96].

I C. Golaknath v. State of Punjab (1967) 2 S.C.R. 672, Sr# Sankari Prasad
Singh Deo v, Union of India and Swte of Bihar (1952) S.CR. 89 and Safjan
Singh v, State of Rajasthan (1965) 1 S8.C.R. 933 discussed.

A. K, Gopalan v. The State of Madras (1950) S.C.R. 88 at p. 100, referred to.
The expression ‘Amendment of the Constitution’ does not enable Parlia-
ment to abrogate or take away fundamental rights or to completely change
the fundamental features of the Constitwtion so as to destroy its  identity.
Within these limits Parliament can amend cvery article

(i) In construing the expression ‘amendment of the Constitution’ one must
look at the whole scheme of the Constitution. It is not right to construe words
in vacuum and then insert the meaning into article. {p. 101},

Bidie v. General Accident, Fire and Life Assurance Corporation (1948
2 All ER. 995.998, Bourne v, Norwich Crematorium (1967) 2 All ER, 576578,
Towne v, Elsner 245 U.S. 418; 42562 L. ed. 372-376 and observations of Gwyer
C.J. in The Central Provinces & Berar Act 1939 F.CR. at page 42 and Lord

Wright io James v. Commonwealth of Australis 1936 AC. 578 at page 613,
selied on.
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In the Constitution the word ‘amendment’ or ‘amend’ has been wused in
various places to mean different things, In view of the great variation of the
phrases used throughout the Constitution it follows that the word ‘2mendment’
must derive its colour from Article 368 and the rest of the provisions of the
Constitution. It is not intended. that the whole Constitution could be repealed.
[p. 103, 107].

Mangal Singh v. Union of India (1967) 2 SCR 109 & 112 and Holmes v.
Jennison (10) L. ed. 579 : 594, relied on.

If on reading article 368 in the context of the Constitudon the word
‘amendment’ is found to be ambiguous, one can refer to the preamble to find
which construction would fit in with the preamble. Therefore, the preamble of
our Constitution is of extreme importance and the Constitution should be read
and interpretéd in the light of the grand and noble vision expressed in the
preamble. The Court was wrong in holding in the Berubar’s case that the
preamble is not a part of the Constitution. It was expressly voted to be a part
of the Constitution. In some cases limitations have been derived from the
preamble. [pp. 112, 114, 116].

Re. Berubari Union and Exchange of Enclaves (1960) 3 SCR 250; 281-82,
Golaknath v. Punjab (1967) 2 SCR 762; 838 and 914, Behram Khurshed Pesikaka
v. The State of Bombay (1955) | SCR 613 at p. 653, In re. The Kerala Education
Bill 1957 (1959) SCR 995; 1018-1019, Sujjan Singh v. State of Rajasthan (1965)
1 SCR 933, 968, Artorney-General v, Prince Ernest Augustus of Hanover (1957)
AC. 436; 460 and State of Victoria v, The Commonwealth 45 AL,J, 251, re-
ferred to.

It is impossible to equate the directive principles with fundamental rights.
To say that Directive Principles give a directive to take away fundamental rights
in order to achieve what is directed by the directive principles seems to be a
contradiction in terms,

_ While our fundamental rights and directive principles were being fashioned
and approved by the Constituent Assembly on December 10, 1948 the General
Assembly of the United Nations adopted a Universal Declaration of Human
Rights, The Declazation may not be a binding instrument but it shows how
India understood the nature of the human rights. In view of art, 31 of the
directive principles this Court must interpret the language of the Constitution,
which is after all 2 municipal law, in the light of the United Nations Charter
and the solemn declaration subscribed to by India. [p. 123].

Corocraft v. Pan American Airways (1969) 1 All. ER. 82, 87, referred to.

The work of the Advisory Committee and the Minorities Committee of the
Constituent Assembly shows that no one ever contemplated that the fundamental
rights appertaining to the minorities would be liable to be abrogated by an
amendment of the Constitution. The same is true about the proceedings in the
Constituent Assembly. There is no hint anywhere that abrogation of minorities’

- rights was ever in the contemplation of the important members of the Constituent
Assembly. In the context of the PBritish Plan, the setting up of Minorities Sub-
committee, the Advisory Committes and the proceedings of these committees as
well as the proceedings in the Constituent Assembly, it is impossible to read
the expression “Amendment of the Constitution” as empowering Parliament to
abrogate the rights of minorities.

It is 2 sound rule of construction that speeches made by members of legis-
lature in the course of debates relating to the enactment of the statute cannot
be used as aids for interpreting any of the provisions of the statute. The same
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rule must be applied to the provisions of the Constitution. The speeches can be
relied on only in order to see if the course of the progress of a particular provision
or provisions throws any light on the historical background or shows that a

common understanding or agreéement was arrived at between certain sections of
the people. [pp. 131, 133].

Stare of Travancore-Cochin and Others v. Bombay Co. Led. (1952) SCR
1112; 1121, Administrator-General of Bengal v. Prem Nath (1895) 22 LA, 107-
118, Gopalan’s case (1950) SCR 88, Golaknarh’s case (1967) 2 SCR 762; 792; 922,
H. H. Makarajadhiraja Madhay Rao v. Union of India {1971) 3 SCR 9 and
Union of India v. H. S. Dhillon (1972) 2 SCR 33, referred to.

The guarantee of fundamental rights extends to numerous rights and it could
not have been intended that all of them would remain completely unaltersble
even if article 13{(2) of the Constitution be taken to include constitutionat
amendments. A more reasonable inference to be drawn from the whole scheme
of the Constitution is that some other meaning of ‘Amendment’ is more
appropriate. This conclusion is also reinforced by the concession on behalf of
the respondents that the whole Constitution cannot be abrogated or vepealed
and a new one substituted, In other words the expression ‘Amendment’ of this
Constitution does not include a revision of the whole Constitution. If this is
true then which is that meaning of the -word ‘amendment’ that is most appro-
priate and fits in with the whole scheme of the Constitution. That meaning
would be appropriate which would enable the country to achieve a social and
cconomic revolution without destroying the democratic structure of the Constitu-
tion and the basic inalienable rights guaranteed in Part Il and without going
outside the contours delineated in the Preamble. [p. 140].

The Bribery Commissioner v. Pedrick Ranasinghe (1965) A.C. 172, Mc-
Cawley' v. The King (1920} A.C. 691, and In re. The Regulation and Conirol of
Aeronautics in Canada (1932) A.C. 54 at p. 70, referred to.

The same conclusion is arrived at by another line of reasoning. In a written
Constitution it is rarely that everything is said expressly. Powers and limitatiens
are implied from necessity or the scheme of the Constitution, The Solicitor General
appearing on hehalf of the Union of India conceded that implications can arise
from a Constitution, but said that no implication necessarily arises under the
provisions of article 368, Reading the preamble, the fundamental importance of
the freedom of individual, indeed its inalienabilitv, the importance of the economic,
social and political justice mentioned in the preamble, the importance of the
directive principles, the non-inclusion in article 368 or provisions like articles 52,
53 and various other provisions, an irresistible conclusion emerges that it was
not the intention to use the word “amendment” in the widest sensc. It was the
common understanding that fundamental rights would remain in substance as
they are and they would not be amended out of existence. It seems also to have
been a common understanding that the fundamental features of the Constitution,

namely secularism, democracy, and the freedom of the individual would always
subsist in the welfare state,

In view of the above reasons, a necessary implication arises that there are
implied limitations on the power of Parliament, that the expression ‘Ame_nd-
ment of the Constitution’ has consequently a limited meaning in our Constitu-
tion, and not the meaning suggested by the respondents. [pp. 141, 163, 164].
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The Bribery Commissioner v, Pedrick Ranasinghe (1965) A. C, 172, Mangal
Singh v. Union of India (1967) 2 SCR 109112, Taylor v. The Attorney-General
of Queensiand 13 CLR. 457, and In re. The Initiative and Referendum Act
(1919) A.C. 935, applied.

Hawke v. Smith 64 L.Ed, 871, Rhode Island v, Palmer 64 L.Ed. 946,
United States of America v. William H. Serague (75) L. Ed. 640, Commissioner
of Stamps, Straits Settlements v, Oei Tjong Swan (1933) A.C. 378; 389, Bank
af Toronto v. lambe (1887) 12 A.C. 575587 and The State (at the prosecution
of Jeremiak Ryan) v. Captain Michael Lennon and others (1935) Irish Reports
170, distinguished. ‘

If the argument that there is no limit to the power of Parliament to
amend the Constitution is accepted, Article 368 can itself be amended to make
the Constitution completely flexible or extremely rigid and unamendable,
If this is so a political party with a two-third majority in Parliament for a
few years could so amend the Constitution as to debar any other party from
functioning, establish totalitarianism, enslave the people and after having
effected these purposes make the Constitution unamendable or extremely rigid.

For the aforesaid reasons, one is driven to the conclusion that the expression
“Amendment of this Constitution” in Article 368 means any addition or change
in any of the provisions of the Constitution within the broad contours of the
Preamble and the Constitution to carry out the objectives in the Preamble and
the Directive Principles. Applied to fundamental rights it would mean that
while fundamental rights cannot be abrogated reasonable abridgements of funda.
mental rights can be cffected in the public interest, It is of course for Parlia-
ment to decide whether an amendment is necessary. The courts will not be
concerned with the wisdom of the amendment. This meaning would enable
Parliament to adjust fundamental rights in order to secure what the Directive
Principles direct to be accomplished, while maintaining the freedom and dignity
of cvery citizen. [p. 164],

(ii) Amendment within the contours of the Preamble and the Constitution
cannot be said to be a vague and unsatisfactory idea which Parliamentarians
and the public would not be able to understand. The true position is that
every provision of the Constitution can be amended provided in the result the
basic foundation and the basic structure of the Constitution remains the same.
Rasic structure may be said to consist of the following features: (a) Suprema
of the Constitution (b} Republican and democratic form of government (c
Secylar character of the Constitution (d) Separation of powers betwen the leigs-
lature, the executive and the judiciary (e) Federal character of the Constitution,
The above structure is built on the basic foundation, that is, the dignity and
freedom of the individual. This is of supreme importance. This cannot by any
form of amendment be destroyed. The above foundation and the above basic
features are easily discernable not only from the Preamble but the whole scheme
of the Censtitution, [p. 165].

(iii) The provisions of articles 33, 358 and 359 and the wuse of the words
‘rights conferred’ in article 13(2) cannot suppert the proposition that some of
the rights in Part 1II are not natural ot inalienable rights. India was a party
to the Universal Declaration of Rights and that declaration describes some funda-
mental rights as inalienable. Various decisions of this Court describe funda.
mental rights as ‘natural rights’ or ‘human right’. [p. 167].
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(iv) H Parliament has power to pass the impugned amendment Acts, there
. is no doubt that the wisdem of the policy of the Parliament cannot be ques-
tioned. But if the net result of the above interpretation is to prevent Parliament
from abrogating the fundamental rights or Lﬁe basic structure outlined above
it is impossible to appreciate that any uncertainty, friction or confusion will
necessarily result, [p. 174]. \

(v) It was rightly conceded that Parliament -could validly amend article
368 to transfer the source of amending power from List I Entry 97 to Article
368. The amendments indicating that the source of amending power will be
found in article 368 itself and-the amendment making it obligatory on the
President to give his assent to any bill duly passed under the article were
within the amending power of the Parliament. It is not necessary to go into
the question whether Subba Rao, Chief Justice, rightly decided that the amend-
ing power was in List 1 Entry 97 or article 248 because nothing turns on it now.

It is not legitimate to interpret article 368 as petmitting Parliament to en-
larging its power to amend the Constitution. Clause (e) of the proviso does not
give any different power than what is contained in the main article. The
meaning of the expression ‘amendment of the Constitution' does not change
when one reads the provision. Article 368 can only be amended so as not to
change its identity completely. Parliament, for instance could not make the
Constitution uncontrolled by changing the prescribed two third majority to
simple majority. Similarly it cannot get rid of the true meaning of the expression
“Amendment of the Constitution” $o as to derive power to abrogate fundamental
rights. If the words ‘notwithstanding anything in the Constitution’ are designed
to widen the meaning of the word ‘amendment of the Constitution’ it would
have to be held void as beyond the amending power. But they must not be
read to mean this. They are inserted to get rid of the argument that article 248
and Entry 97 List I contains power of amendment. Similarly, the insertion of
the words “in exercise of its constituent power only serves to exclude article 248
and Entry 97 List I and emphasise that it is not ordinary legislative fpo\;w.'cr that
Parliament is excrcising under Article 368 but legislative power of amending
the Constitution.

It cannot be said that if Parliament cannot increase its power of amendment
¢lause (d) of Section 3 of the 24th amendment which makes article 13 inappli-
cable to an -amendment of the Constitution would be bad, There was no force
in this contention. Article 13(2) as it existed previous to the 24th amendment
as interpreted by the majority in Golaknath’s case prevented legislatures from
taking away -or abridging the rightts conferred by Articte 13. In other words
any law which abridged a fundamental right even to a small extent was liable
to be struck down. Under Article 368 Parhament can amend every article of
the Constitution as long as the result is within the limits laid down in this
judgment. The amendment of article 13(2) does not go beyond the limits laid
down because Parliament cannot even after the amendment abrogate or authorise
abrogation or the taking away of fundamental rights. After the amendment a
law which Bas the effect of merely abridging a right while remaining within
the limits laid down would not be liable to be struck down. [pp. 192, 193, 194].

Section 2 of the Constitution Twenty fifth Amendment Act, 1971, has been
validly enacted.

There cannot be any doubt that the object of Section 2 of the Constitution
Twenty Fifth Amendment Act is to modify the decision given by this Court
in Rustom Cavasijee Cooper v. Union of India (1970) 3 SCR 530 where it was
‘held by ten judges that the Bamking Companies (Acquisition and Transfer of
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Undertakings) Act violated the guarantee of compensation under article 31(2)
in that it provided for giving certain amounts determined according to principles
which were not relevant in the determination of compensation of the undertaking
of the named Banks and by the method prescribed the amounts so  declared
could not.be regarded as' compensation. Since the word compensation has been
deliberately omitted and substituted by the word ‘amount’ in the amended article
31(2), it is not possible to give to the word “amount” the figurative meaning,
that is, the full value. Article 31(2) postulates that in some cases principles may
be laid down for determining the amount and these principles may lead to an
adequate amount or an inadequate amount. So this shows that the word
‘amount’ here means something to be given in lieu of the property to be ac-
quired but this amount has to and can be worked out by laying down certain
principles. The principles must then have a reasonable relationship to the
property. which is sought to be acquired. If this is so the amount ultimately
arrived at by applying the principles must have some reasonable relationship
with the property to be acquired, otherwise the principles laid down by the
Act could hardly be principles within the meaning of Arficle 31(2). Similarly
when the amount is fixed by law the amount so fixed must also be fixed in
accordance with some principles because it could not have been intended that
if the amount is fixed by law, the iegislature would fix the amount arbitrarily.
When the government places the legislation fixing the amount before the
legislature it will have to show that it has been fixed according to some prin-
ciples. These principles cannot be different from the principle which the legis-
lature would lay down. The change effected by the amendment in article 31(2)
is that a person whose property is acquired cant no longer claim full compen-
sation or just compensation but he can still claim that the law should lay
down principles to determine the amount which he is to get and these princi-
-ples must have a rational relation to the property sought to be acquired. If
article 31(2) were to be interpreted as meaning that even an arbitrary or iilusory
or a grossly low amount could be given, which would shock not only the
judicial conscience but the conscience, of every reasonable human being, a
serious question would arise whether Parliament has not exceeded its amending
power under article 368 of the Constitution, The substance of the fundamental
right to property under article 31 consists of three things: First, the property
shall be acquired by or under 2 valid law; Secondly, it shall be acquired only
for a public purpose; and thirdly, a person whose property has been acquired
shall be given an amount in lLieu thercof, which is nor arbitrary, illusory or
shocking to the judicial conscience or to the consclence of mankind. Parliament
has no power under the article 368 to abrogate the fundamental rights but can
amend or repulate or adjust them in its exercise of amending power without
destroying them. Applying this to the fundamental right of property, Parlia-
ment cannot empower legislatures to fix an arbitrary amount or illusory amount
or an amount that virtually amounts to confiscation, taking all the relevant
circumstances of the acquisition into consideration. Same considerations apply
to the manner of payment. It cannot be interpreted to mean that an arbitrary
manner of payment is contemplated. If discretion is conferred it must be exer-
cised reasonably, [pp. 193, 196, 197].

Robberts v. Hopwood (1925) A.C. 578; 590 and James Laslie Williams v.
Haines Thomas (1911) A.C. 381, referred to.

Artide 31 (2B), the effect of which is to make article 19{1){f) inapplicable,
cafnot be said to be an unreasonable abridgemént of right under article 19(1)(f).
While passing a law fixing principles, the legislatures are bound to provide
a procedure for the determination of the amount and if the procedure is
arbitrary that provision may well be struck down under Article 14. {p. 195].
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Section 3 of the Constitution Twenty Fifth Amendment Act, 1971, is
void as it delegates power to legislatures to amend the Constitution, Ariicle
368 doés not enable Parliament in its Constituent capacity to delegate its
function of amending the Conmstitution to amother legislature or to itself
in its ordinary legislative capacity.

The expression ‘notwithstanding anything contained in article 13’ with
which article 31C opens cannot mean that not only fundamental rights like article
19(1)(f) and article 31 are excluded but fundamental rights belonging to the
fiinorities and religious groups are also excluded. The article purports to save
laws which a State may make towards securing the principles specified in clause
(b) or (c} of article 39 from being challenged on the ground that the law is
inconsistent with or takes away or abridges any of the rights conferred by

articles 14, 19 or 31. This is the only ground on which they cannot be
challenged. [p. 199].

. The article. provides that if the law contains a declaration that it is for
giving effect to such policy, it shall not be called in question in any court
on the ground that it does not give effect to such policy. In other words once
a declaration is given no court can question the law on the ground that it
has nothing to do with giving cffect to the policy; whether it gives effect to
some other policy is irrelevant, Further a law may contain some provision
dealing with principles specified in clause (b} or (c) of article 39 while other
sections may have nothing to do with it, yet on the language it denies any
court power or. jurisdiction to go into this question,

In the face of the deciaration this Court would be unable to test the validity
of incidental provisions which do not constitute an essential and integral - part
_of the policy directed to give effect to article 39(b) and article 39(c) [p. 200].

Article 31C differs in nature from article 31A. In article 31A the subject
marer of the legislation is clearly provided, namely, the acquisition by the
State of any estate or any rights therein, [art. 31A(a) | Similarly the subject
matter of legislation is specifically provided in clauses (b), (c) and (d) ~of
article 31A. But in article 31C the sky is the limit because it leaves it to each
State to adopt measures towards securing principles specified in clauses (b)
and (c) of article 39. The wording of articles 39(b) and 39(c) is very wide.
The expression’ “economic system” in article 39(c) may well include professional
and other services. It would be difficult to resist the contention of the State
that each provision in the law had been taken for the purpose of giving effect
to the policy of the State, [pp. 201, 202].

In effect article 31C enables States to adopt any policy they like and
sbrogate article 14, 19 and 31 of the Consttution at will,

Parliament cannot under article 368 abrogate fundamental rights. Parlia-
ment equally carinot enable the legislatures to abrogate them. This provision
enables legislatures to abrogate fundamental rights and therefore must be
declared unconstitutional, [p. 204]..

Article 368 of the Constitution irself provides that amendment may be
initiated only by the introduction of a bill for the purpose in either House of
Parliament. Jn other words Article 368 does not contemplate any other mode
of amendment by PaMisment and it does not equaily contemplate Parliament
to set: up another body to amend “the Constitution, It is well settled 4n India
that Parligment cinnot delegate its esséntial legislative functions, [p. 20%&
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Since the State legislates under article 31C and the law abrogates or takes
away fundamental rights, these cease to have any effect. The amendment is
not then made by Parliament as the extent of the amendment 3s not known
till the State legislates, It is when the State legislates that the extent of the
abrogation or abridgement of the fundamental rights becomes clear, To all intents
and purposes it seems that it is State legislation that effects an amendment of
the Constitution, If it be assumed that article 31C does not enable the State
to amend the Constitution then article 31C would be ineffective because the
law which in effect abridges or takes away the fundamental rights would have
been passed not in the form required by article 368, that is by two third
majority of the Parliament but by another body which is not recognised in
article 368 and would be void on that ground. [p. 210].

What article 31C does is that it empowers legislature subject to the condi-
tion laid down in article 31C ijtself to take away or abridge the rights con-
ferred by article 14, 19 and 31. At any rate, if it is to be deemed an amend-
ment of article 368 it is beyond the powers conferred by artide 368 itself.
Article 368 does not enable the Parliament to constitute another legislature to
amend the Constitution in its exercise of the power to amend article 368 itself.

For the aforesaid reasons it must be held that section 3 of the Constitution
25th Amendment Act is void as it delegates power to the legislatures to amend
the Constitution. [P, 211].

Akadasi. Padhan v. State of Orissa (1963) Supp, 2 SCR 691.707, R. C.
Cooper v. Union of India (1970) 3 SCR 530582, In re. Initiative and Rcferen.
dum Aet (1919) A.C. 935, Atrorney-General of Nova Scotia v. Attorney General
of Canada (1951) S.C.R—Canada 31 Nadan v. The King (1926) A.C. 482, The
Queen v. Burah, 5 LA. 178 (1878) 3 A.C. 889; 904; 905, and Mokamed Samsu-
deen Kariapper v. 8. 8. Vijesinhal (1968) A.C. 717, 743, referred to,

The Constiturion Twenty Ninth Amendment Act is ineffective 1o
protect the impugned Acts if they abrogate or take away fundamental
rights :

The argument that article 31B is limited by what is contained in article
31A cannot be accepted. [p. 213].

State of Bihar v. Maharajadhiraja Sir Kameshwar Singh (1952} SCR 889;
914-15, Stbnath Banerii's case (1945) F.CR. 19, Visweshwar Rao v, State of
Madhya Pradesh (1952) SCR 1020-1037 and N. B, Jeejecbhoy v. Assistant Collector
Thana (1965) 1 SCR 636-648, referred to.

Article 368 does not enable the Parfiament to abrogate or take away
fundamental rights. If this is so it does not enable Parliament to do this by
any means including the device of article 31B and the Ninth Schedule. This
device of article 31B  and the 9th schedule is bad in so far it protect statutes
even if they take away fundamental rights, Therefore, it is necessary to declare
that the Constitution (Twenty-ninth Amendment) Act, 1971 is ineffective to
protect the impugned Acts if they take away fundamental rights. [p. 214].

Broadly speaking constitutional amendments hitherto made in_article 19
and article 15 and tﬁc agrarian laws enacted by various States furnish illustrs-
tion Bf reasonable abri/dgcmcnt of fundamental rights in the public interest.
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Proprietary Articles Trade Association v. Attorney General for Canada
(1931) A.C. 310; 317, and Auorncy General for Australia v. The Queen and
the Botlermakers Society of Australia (1957) ALC. 288; 323, referred to.

The fact that it takes years before the validity of an enactment is finally
determined is not a good reason to deprive persons of their fundamental righis.
There are other ways available to the government to expedite the decision. It
may, for example, propose ordinary legislation 1o enable parties to approach the
Supreme Court for transfer of such cases to this Court for determination of
substantial questions of interpretation of the Constitution. {p. 215].

Shelat and Grover, ]| :

The Constitution Twenty Fourth and Twenty Ninth Amendments are
valid. Section 3 of the Twenty Fifth Amendment must be declared un-
constitutional and invalid.

The decision in Golaknath has become academic, for, even if it be assumed
that the majority holding that the word ‘law’ in Article 13(2) covered constitu-
tional amendments was not correct, the result on the questions, wider than those
ra‘i7scd in Golaknath, now raised before the Court, would be just the Same. [p.
217).

Though the power to amend cannot be narrowly construed and extends
to all the articles, it is not unlimited so as to include the power to abrogate
or change the identity of the Constitution or its basic features.

Even if the amending power includes the power 1o amend article 13(2),
a question not decided in Golaknath, the power is not so wide as to include
the power to abrogate or take away the fundamental freedoms.

While interpreting constitutional provisions it is necessary to determine their
width or reach; in fact the area of operation of the power, its minimum and
maximum dimensions cannot be demarcated or determined, without fully
examining the rival claims. Unless that is done the ambit, content, scope and
extent of the amending power cannot be properly and correctly decided.

The Constitution being supreme all the organs and bodies owe their existence
to it. None can claim superiority over the other and each of them has to function

within the four corners of the constitutional provisions. All the functionaries, be = -

they legislators, members of the executive or the judiciary take oath of allegiance
to the Constitution and derive their authority and jurisdiction .from its
provisions. The Constitution has entrusted. to the judicature in this Country the
task of construing the provisions of the Constitution and of safeguarding the
fundamental rights. Tt is a written and controlled Constitution. It can be
amended only to the extent of and in accordance with the provisions contained
therein, the principal provision being article 368. [pp. 220, 221].

With regard to the position of the judiciary the British model has been
‘adopted inasmuch as the appointment of Judges both of the Supreme Court and
of the High Court is kept free from political controversies. Their independence
has been assured. But the doctrine of Parliamentary sovereignty as it obtains in
England does not prevail here except to the extent provided by the Constitution.
The entire scheme of the Constitution is such that it ensures the sovereignty
- and integrity of the Country as a republic and the democratic way of life by
parliamentary institutions based on free and fair elections. {p. 221].
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The word ‘amendment’ kas been used in the €onstitution in varjous articles,
somedmes in a narrow and sometimes in a wider sense. The meaning of the
word ‘amendment’ must be interpreted on the basis of its use in cur own
Constitution, It would be purely speculative or conjectural to rely on the use
of the word ‘amend’ or ‘amendment’ in the Constitution of another Country
unless the entire scheme of amending section or aiticle is also kept in mind.

The position which emerges from an examination of the speeches in  the
Constituent Assembly does not lead to any clear and conclusive result. The
speeches show that our Constitution was tobe an amendable one and much
rigidity was not intended. [pp 228, 234].

It is not possible to accept the argument on behalf of the respondent that
the word ‘amendment’ can have only one meaning. The word has several
meanings and the Court will have to determine its true meaning as used in the
context of article 368 by taking assistance from the other permissible aids to
construction, A Constitution Is not to be construed in any narrow and pedantic
sense. A broad and liberal spirit should inspire thosc whose duty is to interpret
it. [pp. 234, 235].

In re C.P. & Berar Sdles of Motor Spirit & Motor Lubricants Taxation Act,
1938, [1939] F.C.R. 18, Astorney General for New South Wales v. The Brewery
employees Union of New South Wales eic., [1908] 6 CL.R, 469, 611-612, James
v. Commonwealth of Australia, [1936] AL, 578 and Bidis v. Gencral Accident,
Fire and Life Assurance Corporation, [1948]2 All E.R. 998, referred to.

Apart from the historical background and the scheme of the Constitution
the use of Preamble has always been made and is permissible if the word
‘amendment’ has more than one meaning, The Constitution makers gave to the
Preamble the pride of place. It embodied in a solemn form all the ideals and
aspirations for which the Country had struggled during the British regime and
a Constitution was sought to be enacted in accordance with the genijus of the
Indian people. It is not without significance that the Preamble was passed only
after the draft articles of the Constitution had been adopted with such modifica.
tions as were approved by the Constituent Assembly, The Preamble was, there-
fore, meant to embody in a very few and well-defined words the key to under-
standing of the Constitution. [pp. 235, 236].

Behram Khurshid Pesikakd's case [1955] 1 8.C.R. 613, Basheshar Nath v,
Commissioner of Income-tax Rajasthan [1959] Supp. 1 S.C.R. 528, In re Kerala
Education Bill, 1957, [1959] S.C.R, 995, Rex v. Hess, (1949) Dom. L.R. 199,
John Switzman v. Freda Elbing & Artorney General of the Province of Qubec,
[1957] Canada L.R, 285, 326 (S.C.), Re Alberta Starutes, [1938] S.C.R. 100
(Canada), Attorney General for Alberta v. Attorney General for Canada, [1939]
AC. 117, McCawiey v. The King [1920] AC. 691, 711 and In re: Berubari
Union and Exchange of Enclaves, [1960] 3 S.C.KR., referred to,

it hardly makes any substantial difference whether the Preamble is part of
the Constitution or not. The Preamble scrves several important purposcs.
Firstly, it indicates the source from which the Constitution comes, #iz., the people
of India. Next, it contains the enacting clause which brings into force the
Constitution. In the third place, it declares the great rights and freedoms which
the people of India intended to securc to all citizens and the basic . type. of
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government and polity which was to be established. - From all these, if any
provision of the Constitution had to be interpreted and if the expressions used
therein were ambiguous, the frcamble would certainly furnish valvable
guidance in the matter, particularly when the question is of the correct ambit,
scope and width of a power intcncz:-.d to be conferred by article 368. [p. 242].

The contention that the Preamble can be varied, altered and repealed is an
extraordinary one. It may be true about ordinary statutes but it cannot possibly
be sustained in the light of the historic background, the Objectives Resolution
which formed the basis of the Preamble and the fundamental position which

" the Preamble occupies in our Constitution. It constitutes a land-mark in India’s
history and sets out as a matter of histerical fact what the people of India
resolved to do for moulding their future destiny. It is unthinkable that the
Constitution makers ever conceived of a stage when it would be claimed that
even the Preamble could be abrogated or wiped ont, [p. 242]. '

Where two constructions are possible, the Court must adopt that which will
ensure smooth and harmonious working of the Constitution and eschew the
other which will lead to absurdity or give rise to practical inconvenience or
make wellestablished provisions of existing law nugatory, The consequences
and cffect of suggested construction have to be taken into account as'has been
frequently done by this Court [p, 244],

State of Punjab v. Ajaib Singh, [1953] S.CR. 254, 264, Livanage v. The

Queen [1967] 1 A.C. 259, The Bank of Toronte v, Lambe (1887) 12 AC. 575,
referred to. ‘

It is not for the Courts to enter into the wisdom or policy of a particylar
provision in a Constitution or a statute. That is for the Constitution makers or
the Parliament or the legislature. But it is well settled that the real consequences
can be taken into account while judging width of the power. The Court cannot
ignore the consequences to which a particular construction can lead while
ascertaining the limits of the provisions granting the power. {p. 245].

The amending body has been created by the Constitution itself. It can only
exercise those powers with which it has been invested and if that power has’
limits it can be exercised only within those limits, ‘

Article 368 cannot be so amended as to remove these limits nor can it be
amended so as to take away the voice of the States in the amending process. If
the Constitution makers are inclined to confer the full power of a Constituent
Assembly, it could have been easily provided in suitabie terms. If however the
original power was limited to some extent it could not be enlarged by the body
possessing the limited power. That being.so even where an amending power
is expressed in wide terms it has to be exercised ‘within the framework of the
Constitution, It cannot abrogate the Constitution or frame fsnew Constitution
or alter or change the essential elements of the constitutiondfustructure. It can-
not be overlooked that the basic theory of our Constitution is that “Pouvoir
Constituent” is vested in the people and was exercised for and on their behalf by
the Constituent Assembly for the purpose of framing the Constitution. [p. 251].

The true distinction between controlled and uncontrolled constitution lies
not merely in the difference, in. the procedure of amendment but in the fact that:
in controlied Constitutions the Constitution has a higher status by whose touch-
stone the validity of a law made by the legislature and the organ set up by it

- is subjected to the process of judicial ~review.' " Where there is a written
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Constitution which adopts the preamble of sovereignty in the le there is,
firstly no question of the law-making body being a sovereign m, for that
body possesses only those powers which are co on ir. Secondly, however
representative it may be it cannot be equated with the people. This is specially
so where the Constitution contains a Bill of rights for such a2 Bill imposes
testraints on that body, that is, it negates the equation of that body with the
people. [p. 252].

The meaning of the words “amendment of this Constitution” as used in the
article 368 must be such as accords with the true intention of the Constitution
makers as ascertainable from the historical background, the Preamble, the entire
scheme of the Constitution, its structure or framework and the intrinsic evidence
in various articles including article 368. It is ncither possible to give it a narrow
meaning nor can such a wide meaning be. given as will epable the amending
body to change substantially or entirely the structure and identity of the Consti-
tution. The concession by the respondents that the whole constitution cannot be
abrogated or repealed and a new one substituted supports the conclusion that
the widest possible meaning cannot be given to it. [p. 255].

Bribery Commissioner v. Pedrick, [1965] AC. 172, 19394, Rhode Island v.
A. Mitchel Palmer, 64 L. Ed. 946, ]. |. Dhillon ~. R. W. Gloss, 65 L, Ed, 994,
United States v. William H. Sprague & William ]. Howey, 75 L. Ed. 640, 644,
Howard Joseph Whitehill, 19 1. Ed. 2nd 228 and Haewke v. Smith, 64 L. Ed.
871, referred to.

There is ample evidence in the Constitution itself to indicate that it creates
a system of checks and balances by reason of which powers are so  distributed
that none of the three organs can become so predominant as to disable the
others from exercising and discharging powers and functions entrusted to them.
Though the Constitution does not lay down the principle of separation of powers
in all its rigidity as is the case in the United States Constitution, it emvisages
such a separation to a degree as was found in Renasinghe's case. The judicsal
review provided expressly in the Constitution by article 226 and 32 is one of
the features on which hinges the system of checks and balances. Apart from that
the necessity for judicial decision on the competence or otherwise of an Act
arises from the very federal nature of a Consiitution. The function of inter-
pretation of a Constitution being thus assigned to the judicial power of the
State the question whether the subject of a law is within the ambit of one
or more powers in legislature; conferred by the Constitution has always been a
question of interpretation of the Constiation. It may be -added that at no
stage the ‘respondents contested the propesition that the validity of a Constitution
amendment can be the subject of review by this Court. Judicial review cannot
be undemocratic in our Constitution because of the provisions relating to the
appointment of Judges, the specific restrictions to which the fundamental rights
are made subject, the deliberate exclusion of the due process clause in article 21
and the affirmation in article 141 that Judges declare but not make law. To
this may be added the none too rigid amendatory process which authorises by
means of two third majority and the additional requirement of ratification,

[p. 278).

Bribery Commissioner v. Pedrick Ranasinghe, [1965] A.C. 172, Attorney
General for the Commonwealth of Australia v. Colonial Sugar, [1914] A, C. 237
and West v. Commissioner of Taxation (NSW.) (1936-37) C.LR. 657, rclied on.

Case law discussed.

The correct approach to the question of limitation which may be implied
in any legislative provisions including a constitutional document has to be made
from the point, of view of intcrpretation, Tt is not a novel theory



KESAVANANDA 7. KERALA {Shelat, ].) 17

or doctrine which has to be treated as innovation of those who evolve
heterodox methods 1o substantiate their own thesis, The argument that
there are no implied limjtations because there are no express limitations is
contradiction in terms. The implied limitations can only arise where there are
no express limitations, The contention that no implications can be read in an
amending power in a Constitution must be therefore repelled. {p. 279].

The whole scheme underlying the Constitution is to bring about economic
and sociai changes without taking away the dignity of the individual. Indeed
the same has been placed on such a high pedestal that to ensure freedom etc.
from infringement has been justiciable by the highest court in the land. The
dictum. of Das, C.J., in Kerala Educetion Bill points the true picture in  which
there must be harmony between Parts 1T and IV ; indeed the picture will get
distorted and blurred if any vital provision out of them is cut out er denuded
of its identity. [p. 280]. '

The basic structure of the Constitution is not a vague concept and the
apprehensions expressed on behalf of the respondents that netither the citizen
nor the Parliament would be able to understand it are unfounded.

If the historical background, the Preamble, the entire scheme of the Consti-
tution, the relevant provisions thereof including Art. 368 are kept in mind there
can be no difficulty in discerning that the following can be regarded as illustrating
the basic elements of the consututional structure :

(1) The supremacy of the Constitution; (2) Repiiblican democratic form of
government and soverignty of the Country; (3) Secular 2nd federal
character of the Constitution ; (4) Demarcation of power between the
legislature, and executive and the judiciary; (5) The dignity of indi-
vidual secured by the various freedoms and basic rights in Part III and
the mandate to build a welfare State contained in Part IV and (6) The
vnity and the integrity of the nation. {p. 280].

The 24th Amendment does no more than to clarify in  express
lan‘fuzge that which was implicit in the unamended article 368 anhd
it does not or cannot add to the power criginally conferred thereunder,

The entire discussion from the point of view of the meaning of the
expression ‘amendment’ as implied in article 368 and the limitations which arise
by implication leads to the result that the amending power under atticle 368 is
neither narrow nor unlimited. On this footing the walidity of the 24th amend
ment can be sustained if article 368 as it originally stood and after the amendment
is read in the above manner. The insertion of article 13(4) and 368 and other
provisions made will not affect the result, piz., that the power in article 368 is
wide cnough to permit amendment of cach and every article of the Constitution
by way of addition, variation or repeal so long as its basic elements are not
abregated or denuded of their identity. [p. 281].

Section 2 of the 25th Amendment ¢s valid

Clause (2) of article 31 as substituted by s. 2 of the 25th Amendment doew
not abrogate any basic element of the Constitution nor does it denude it of its
identity because— "

{a) the fizxation of the determination of the ‘amount’ under that article has

to sefd on sme no& or principle wb{xich must be relevant for the
purpose of atriving at amount payable in respect of the properry
acquired or requisitioned ;

336 8.C. Tndia/T3
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(b) the amount need not be the market value bur it should have a reasonable
relationship with the value of such property ;

(c) the amount should neither be illusory nor fixed arbitrarily;

{d) though the courts are debarred from going into the question of the
adequacy of the amount and would give due weight t legislative
judgment, the examination of all the matters in (a), (b) and (c:%l above
is open to judicial review,

As regards clause (2B) inserted in article 31 which makes article 19(1)(f)
inapplicable, there is no reason to suppose that for determination of the amount
on the principles laid down in the law any such procedure will be provided

;rg}‘xzii:h will be unreasonable or opposed to the rules of natural justice. [pp. 291,

Secrion 3 of Constitution Twenty Fifth Amendment is unconstitutional and
invalid

The validity of section 3 of the 25th Amendment cannot be sustained because
the said article suffers from two vices. The first is that it enables abrogation
of the basic elements of the Constitution inasmuch as the fundamental rights
contained in articles 14, 19 and 31 can be completely taken away and, secondly,
the power of amendment contained in article 368 is of a special nature which
has been exclusively conferred on Parliament and can be exercised only in the
manner laid down in that article, The same could not be delegated to any
other legislature in the Country. Section 3 must thercfore be declared to be
wncenstitutional and invalid, [p. 292].

The 29th Amendment is valid

"The question whether the articles included in the Ninth Schedule by that
atnendment or any provision of those Act abrogates any of the basic elements of
the constitutional structure or denudes them of .their identity will have to be
examined when the validity of these Acts comes up for consideration.

Hegde and Mukherjea, ]].

The Constitution Twenty Fourth and Twenty Ninth. Amendments are
valid, Section 2 of the Constitution T'wenty Fifth Amendment is valid. Section
3 of the Constitution Twenty Fifth Amendment is invalid.

The power 1o amend the Constitution under Art. 368 as it siood before
its amendment empowered the Parliament by following the form and
manner laid down in that Article, to amend each asd every Article and
cack and every Part of the Constitution. Co :

The view taken in Sankari Prasad’s case, Sajjan Singh's case a5 well as
Golaknath's case that the power to amend is to be found in article 368 is the
" correct view. It is difficult to accept the view that the power to amend the
Constitition: is not to be fourd even by necessary implication in article 368
but must be Zound elsewhere. Cur Constitution .makers, whe were keenly
conscious of the importance of the provision relatifF to the amendment of
the Constitution and debated thar question for several days would not have
left this important power . hidden in Entry 97 of #iét I leaving it to the off
chance of the, courts locating that power in that Entry. The reasoning in
support of the view fails to give due weight to, thic fact that the exercise of the
power under article 245, 246 and 248 is “subfiéct ' to “the-. provisions of this
Constitution”. Most amendments of the Constitation must necessarily impinge
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on onc or the other of the existing provisions of the Constitution, Article 248

as well as the Lists in the 7th schedule merely deal with the legislative power
and not with the amending power. [p. 299].

Article 368 does not expressly confer the power to amend; the power is
necessarily implied in the article, The Article contains both the power and the
procedure for amending the Constitution. The article opens by saying “An
amendment of the Constitution” which means an amendment of each and
every provision and part of the Constitution. There is nothing in that article
to restrict its scope. 1f article 368.is read by itself, there could be no deubt
that the power of amendment jmplied in that article can reach ¢ach and every
article as well as every part of the Constitution. [pp. 299, 300].

The expression ‘law’ in Article 13(2) even before Art, 13 was amended

by the 24th Amendment Ac: did not include amendments to the
Constitation. !

A Constitution is expected to endure for a long time. Therefore, it must
necessarily be clastic. Society cannot be placed in a strait jacket. When society
grows, its requircments change. The Constitution and the laws may have to
be changed to suit those needs. No single penaration can bind the course of

generations to come. Hence every Constitution wisely drawn up provides
for its own amendment. {p. 305]. :

To implement the duties imposed on the State’ under Part IV, it may be
necessary to abridge in certain respects the rights confetred on the citizens or
individuals under Part IIT, as in the casc of incorporation of clause 4 in Article
15 to benefic the backward classes and Scheduled Castes and Scheduled T'ribes
and the amendment of Article 19(2) with a view to maintain effectively public
order and friendly relations with foreign States. Hence the amending power
should not be construed in a narrow or pedantic manser. The .power, must
receive & broad and liberi] interpretation. How large it should be is a qpes-
tion that requires closer examination.” Both on principle as well as on the
language of Artcle 368 it was impossible to accede to the contention that no
right guaranteed by Part III, can be abridged. [p. 305].

It is not clear why the Drafting Committee deleted the reference to the
amendment of the Constitution in Article 13(2). It is possible that they were
of the opinion that in view of the plain language of.the provision rélating to
the amendment of the Constitution, that is draft Article 304, it was unnecessary

to provide in Article 13(2) that the amendment of the Constitution does not
come within its scope. - : : ‘

This Court is always reluctant to overrule its ecarlier decisions. ‘There
must be compelling reasons for overruling an earlier decision of this Court.
There are already conflicting decisions as to the scope of Article 368, As
for back as 1951, in Senkari Prasad’s case, this Court took the view that _ the
power of amendment conferred under article. 368 included in itself the power
to abridge and take away the fundamental rights incorporated in Part 1II of
the Constitution, - The correctness of that viéw was not challenged in several
other decisions, The. same view ‘was taken in Sajjan Singh's ‘cdse. " That view
was negatived in Golaknath’s case by a very narrow majority. [p. 306].

. One i_qlﬁcr. circumstances éf"grc'ét s‘igniffcghde“ii“‘that the ﬁl‘s’t’fﬁmé.n&mcnt
to the Constitution was carried out by thé ptovilional Parliafiént whith ' con-
sisted of the very members who were the members of the Constituent Assembly.
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It should be remembered that members of the Constituent Assembly continued
as the members of the provisional Parliament till the general election in 1952.
They must have been aware of the intention with which article 368 was
enacted. [p. 306].

Though the power 10 amend the Constitution under Article 368 is &
very wide power, it does not include the power 1o destroy or emascuate
the basic elements or the fundamental features of the Constitution.

Since the word amendment in Article 368 is not 2 word of precise import
and has not been used in various articles and parts of the Constitution to convey
always the same precise meaning it is necessary to take the aid of other relevant
rules of construction to find out the intention of the Constitution-makers.

If the nature of the power granted is clear and beyond doubt the fact that
it may be misused is wholly irrelevant., But, if there is a reasonable doubt as
to the nature of the power granted then the Court has to tke into consideration
the consequences that might ensue by interpreting the same as an  unlimited
power. Since the word ‘amendment’ has more than one meaning jt is necessary
to examine the consequences of accepting the contention of the Union and the
States. [p. 313].

It is difficult to accept the contention that our Constitution makers after
making iminense sacrifices for achieving certain jdeals made provisions in the
Constitution itself for the destruction of those ideals. There is no doubt as
men of experience and sound political knowledge they must have known that
social, economic and political changes are bound to come with the passage of
time and the Constitution must be capable of being so adjusted as to be able
to respond to those new demands. Our Constitution is not a mere political
document. It is essentially a social document, It is based on a social philso-
phy and every social philosophy like every religion has two main features,
namely, basic and circurnstantial. The former remains constant but the latter
is subject to change. The core of religion always remains constant but the
practices associated with it may change. Likewise a Constitution like ours
contains certain features which are so essential that they cannot be changed or
destroyed. In any event it cannot be deswoyed from within. In other words,
one cannct legally use the Constitution to destroy itself. Under Article 368
the amended Constitution must remain -“the Constitution™ which means the
original Constitution, When we speak of the ‘abrogation’ or ‘repeal’ of the
Constitution we do not refer to any form but to substance. If one or more of
the basic features of the Constitution are taken away to that extent the
Constitution is abrogated or repealed. If some other provisions inconsistent
with those features are incorporated it cannot still remain the Constitution
referred to in Article 368. The personality of the Cao stitution must remain

unchanged. [p. 314].

Tt is also necessary to bear in mind that the power to amend the Constitution
A4s conferred on Parliament, a2 body constituted under the Constitution. The
people as such are not associated with the amendment of the Constitution.
The Preamble shows it is the people of this country who conferred this Consti-
tution on themselves. The statement that the people of this country conferred
the Constitution on themselves is not open to challenge before the Court. Its
factual correctness cannot be gone into by this Court which again iy a creature
of the Constitution. The facts set out in the preamble have to be accepted by

this Court as correct, [p. 315]. ,
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When a power to amend a Constitution is given to the people its contents
can  be construed to be Jarger than when that r is given to a body -
constituted under that Constitution, Two-thirds of the members of the twe
Houses of Parliament need not necessarily represent even the majority of the
people of this country, Qur electoral system is such that even a minority of

" woters can elect more than 2/3 of the members of the either House of Parliament.
That is seen from ounr cxperience in the past. That apart, our Constitution
way framed on the basis of consensus and not on the basis of majority vetes. It
provides for the protection of the minorities. If the majority opinion is taken
as the guiding factor then the guarantee given to the minorities may become
valueless, It is wellknown that the representatives of the minorities in  the
Constituent Asscrably gave up their claim for special protection which they were
demanding in the past because of the guarantec of the Fundamental Rights.
Therefore, the contention crt behalf of the Union and the States that the two
third majority ‘of the members of the two houses of Parliament are always
authorised to speak on behalf of the entire people of this country is
unacceptable, {p. 315].

Implied limitations on the power conferred under a statute constitute a
general feature of all statutes. The position cannot be different in the case of
powers conferred under a Constitution, A grant of power in general terms or
cven in’ absolute terms may be qualified by other express provisions in the same
enactment or may be qualified by-the implications in the context or even by
considerations arising out of what appears to be the general scheme of the
satute. Several of the powers conferred under our Constitation have been
beld to be subject to implied limitations though those powers are expressed in
general terms or even in absolute terms. The amending power is one of the
powers conferred under the Constitution whatever the nature of that power
might be. [pp. 316, 317],

It is clear that the amending power under article 368 is alse subject to
implied limitations. The contention that a power te amend the Constitution
cannot be subject to any implied limitation is negatived by the observations of
the Judicial Committee in the Bribery Commissioner v. Rana Singhe, [p.-318}.

The position as regards the ascertainment of basic elements or fundamental
features of the Constitution tan by no means be more difficult than the diff-
culty of the legislatures to determine before hand the constitutionality of legisla-
tion made under various other heads, Argument based on the difficulties likely
to be faced by the legislatures are of very litle importance and they are essen-
tially arguments against judicial review. [p. 320].

Under our clectoral system it is possible for a party to get two third
majority in the two houses of Parliament even if that party does not get an
absolute majority of votes cast at the election. That apart, when a party goes
to election it presents to the clectorate diverse programmes and holds out
various promises. The programmes presented or the promises held out need
not necessarily include proposals for amending the Constitution. During the
general clections to Parliament in 1952, 1957, 1962 and 1967 no ptoposal to
amend the Constitution appears to have been placed before the electorate. Even
when proposals for amendment of the Constitution are placed before the
electorate, as was done by the Congress party in 1971, the proposed amendments
are not usually placed before the electorate. Under these circumstances the
claim that the electorate had given a mandate to the party to amend the
Constitution in any particular manner is unjustified. Further a parliamentary
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democracy like ours functions on the basis of the pdty system. The
mechanics of the operation of the party system as well as the system of
cabinet government arc such that the people as a whole can have little control
in the matter of detailed law making. [p. 321].

The assertion that cither the majority of the members of Parliament or
even two third members of Parliament can speak on behalf of the nation bas
no basis in fact, Indeed it may be possible for the ruling party to carry through
important constitutional amendments even after it has lost the confidence of
the electorate. Members of the Lok Sabha are elected for a term of five years,
The tuling party and its members may or may not enjoy the confidence of the
electorate throughout their time of office; therefore it will not be correct to
say that whenever Parliament amends the Constitution it must be held to have
done it as desired by the people. [p. 321).

There is a further fallacy in the contention that whenever the Constitution
is amended we should presume that the amendment in question was made im
order to adapt the Constitution to respond the growing neceds of the people,
By using the amendment power it is theoretically possible for Parliament to
extend its own life indefinitely a< also to amend the Constitution in such a
manner as to make it cither le%ally ot practically unamendable ever afterwards.
The power which is capable of being used against the people themselves can-
not be considered as a power exercised on behalf of the people or in their
mterest. .

On a carcful consideration of the various aspects of the case it must be
held that Parliament has no power to abrogate or emasculate the basic elements
or fundamental features of the Constitution such as the sovereignty of India,
the democratic character of our polity, the unity of the country and the essential
features of the individual freedoms sccured to the citizens. Nor has the
Parliament the power to revoke the mandate to build a Welfare State and
egalitarian society. These limitations are only illustrative and not exhaustive.. -
Despite these limitations there can be no question that the amending power is
a wide power and it reaches every article and every part of the Constitution
to fulfil the obligations imposed on the State. It can also be used to reshape
the Constitution within the limits mentioned earlier to make it an  effective
instrument for social good. It is not posstble to agree with the “contention
that in order to build a Welfare State, it is necessary to destroy some of the
human freedoms. That, at Any rate, is not the perspective of our Constitution,
Our Coenstitution envisages that the State should without delay make available
to all the citizens of the Country the real bencfits of those freedoms in a
demacratic way. Human freedoms are lost gradually and imperceptibly and
their destruction is generally followed by authoritarian rule. That is what history
has taught us. Struggle between liberty and power is eternal. Vigilance is the
price that we, like every other democratic society, have to. pay to safeguard the
democratic values enshrined in our Constitution. Even the best of governments
are Tot averse to have more and more power to carry out their plan and
programmes which they may sincerely believe to be in public interest, but
freedom once lost is hardly regained except by revolution, Every encroachment
on freedoms sets 2 pattern for further encroachments, Our Constitutional plan
is to eradicate poverty without destruction of individual freedoms..

In the result the contention of the peritioners that the word ‘amendmeat’
in article 368 carries with it certain limitations and further that the power
conferred under article 368 is subject to certain limitations must be upheld

* though that power is quite large. [p. 322].
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The 24th  Amendment did not - enlarge the amending power of
Parliamient. It merely made explicit what was implicit in the original
Articlé; Hence it is valid. ‘

Since Article 368 as it originally stood comprehended both power as well as
procedure to amend the Constitution, the change effected in the marginal note
ims no significance. - The power though described as constituent power still

_continues to be, an amending power and therefore the content of power has not
undergone any' change. The power conferred under the origina{,oarticlc being
a limited power to amend the Constitution the constituent power to amend
Constitution referred to in the amended article must also be held to carry with
it the limitations to which that power was subjected ecarlier. The new words
“‘addition’, ‘variation’ or ‘‘repeal’ only prescribe the modes or manner by which
an ‘amendment’ may be made, but tﬁcy do not determine the scope of the
power of ‘amendment’.” The provision in the new article that the President
shall not withhold his assent cannot be said to have damaged or destroyed any
basic elements of the Constitution. In fact under our Constitution the Presi-
dent is only a Constitutional head, He has to act on the advice of the cabinet.
There is no possibility of the Constitution being amended in opposition to the
wishes of the cabinet. :

Atticles 13(4) and 368(3) make explicit what was implicit. Parliament
.cannot acquirc a power which it otherwise does not possess. Clause (¢} to the
proviso of article 368 does not confer a power on Parliament to enlarge its own
power. The power to amend the Cénstitution as well as the ordinary procedure
to amend any part of the Constitution was contained in the main part of the
Constitution. ~The proviso merely places further restrictions on the procedure
to amend the Articles mentioned therein. Limitations on the power to amend
the Constitution would operate even when Article 368 is amended. A limited
power cannot be used to enlarge the same power inte an absolute power.
Parliament .cannot do indirectly what it cannot do directly. Hence the mere
claim in the statement of objects and reasons to certain power does not go ta
show that Parliament cither endorsed that claim or could have conferred on
itself such a power. It must be deemed to have exercised only such power as
it possesses. It is the well accepted rule of construction that if a provision is
reasonably capable of two interpretations the court must accept that interpreta-
tion which makes the provision valid. If the power conferred on Parliament
to_ amend the Constitutton under article 368 as it originally stood is a limited
power Parliament cannct enlarge the scope of that power.

For these reasons the scope of Parliament's power to amend the Consti-
tution or any part thereof must be held to have remained as it was before the
24th Amendment notwithstanding the alterations made in the phraseology of
Article 368. [pp. 325, 326, 327]. ‘

The newly substituted Aricle 31(2) does not destroy the right to
property -because (i) the fixation of ‘amount’ under that article should haye
reasonable relationship with the value of the property acquired or requisi-
tioned; (i) the principles laid down must be relevant for the purpose
of arriving at the ‘amount’ payable in respect of the property acquired or
requisitioned; (ifi) the ‘amount’ fixed should not be illusory; and (iv) the
same should not be fixed arbitrarily.

The question whether the ‘amount’ in question has been fixed arbitrarily or
the came is illusory or the principles laid down for the determination of the
same are relevant to the subject matter of acquisition or requisition as about the
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time when the property in question is acquired or requisitioned are open to
judicial review. But it is no maore open to the court to consider whether the
‘zmount’ fixed or to be determined on the basis of the principles laid down is
adequate, [p. 356].

Clause 2(b) of the 25th Amendment Act which incorporated Article 31(2B)
is also valid ar it did not damage or desiroy any essential features of the
Constitution, [p. 356].

Clause (3) of the 25th Amendment Act which introduced into the Constitu-
tion Article 31C is invalid for two reasons ic. (i) it was beyond the amending
power of Parliament in so far as the amendment in question permits destruc-
tion of several basic elements or fundamental features of Constitution and
(i) it empowers the Porliament and the State Legislatives 1o pro tanto
amend certain human freedoms guaranieed to the citizens by the exercise
of their ordinary legisiative power, [p. 356].

The 29th Amendment Act is valid but the Acts which were brought into
the IXth Schedule by that amendment or any provision in any of them
abrogate any of the basic elements or essential features of the Constitution will
have to be examined when the validity of those Acts is gone into. [p. 3571,

Ray, ].—The Constitution Twenty Fourth, Twenty Fifth and Twenty Ninth
Amendments are valid,

Law in article 13(2) means laws enacted by the Legislatature subject to
the provisions cf the Constitution. An amendment of the Coustitution is
not "law’ within the meaning of arsicle 13(2). Amendment of the Cons-
fitution is an exercise of Constituent power.

The Constitutional mandate in article 368 does not admit or provide any
scope for any conflict with any other article of the Constitution. The legality
of an amendment is no more open to attack than of the Constitution jtself,
The opening part of unamended article 368 g4z, “[a]n amendment of this
constitution may be initiated” and its concluding part before the proviso viz.,
“the Constitution shail stand amended” show clearly that the whole cons-
titution can be a2mended and no part of the Constitution is excluded frem
amendment, Therein lies the distinction between the Constitution and ordi-
nary law. The distinction lies in the criterion of validity. The validity
of an ordinary law can be questioned and when questioned it must be justi-
fied by reference to a higher'law, In the case of the constitution the validity
is inherent and lies within itseif. The constitution gencrates its own validity;
the validity lies in the social fact of its acceptance by the community. There
is a clear demarcation between ordinary law made in exercise of legislative
power and constitutional law made in exercise of constituent power. There-
fore, the power to amend a constitution is different from the power to amend
ordinary faw. The distinction between legislative power = and  constituent
power is vital in a rigid or controlled constitution, because, it is that dis-
tinction which brings in the doctrine that a law altra vires the constitution
is void, When Parliament is engaged in the amending process it is not
legislating; it is exercising a particular power which is @i generis bestowed
gpon it by the amending clause in the Constitution. Thus, an amendment
of the Constitution under article 368 is constituent ‘law’ and not ‘law’
within the meaning of article 13(2) and law as defined in article (13)(3)(a).
Law in article 13(2) could only mean that law which needs validity from
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a higher source and which can and ought to be regarded as invalid whea
jt comes in conflict with higher law. It cannot possibly include a law which
is self wvalidating and which is rg:vcr ;nvalid. bTh& dflsntncnoq bct:;t:él
constituent and legislative power is brought out by the feature 1n a
constitution that t%c amenggxcnt is by a different procedurc than that by
which ordinary law may be altered. The amending power is therefore said
to be a recreation of the Constituent Assembly every time Parliament amends
the Constitution in accordance with article 368. [pp. 364, 365, 374].

View contra in Golaknath v. State of Punjab, [1967] 2 S.C.R. 672, held
incorrect, ‘

McCawley v. King, 19201 A.C. 691 and Bribery Commissioner v. Ped-
rick Ranasinghe, [1965] A.C. 172, held inapplicable.

Article 368 in the unamended form contains power as swell as self execui-
ing procedures which if followed by the prescribed authorities, wosld result in an
amendment of the Constitution. The power to amend meant the power to add
alter or repeal any provision of the Constitution. The power is unlimited so long
as the resuly js an amended Constitution, that is to say, an orgamc snstrfh

ent which provides for the making, interpretation and implementation of
w. Under proviso (1) to the unamended oricle the power of amendment
could be increased. There are no express or implied limitations on the power-
of amendmens. There is no distinction -between essential and non-essensial
features of the Constitution to raise any impediment to the exercise of the
power of amendment. The Preamble does not operate as a limitation on the
power of amendment.

Amendment is a form of growth of the Constiution and the term
‘amendment’ connotes definite and formal processes of constitutional change.
These processes of change are the evolution of the Constitution. The fores
of tradition and custom and judicial interpretation may all affect the organic
structure of the State. The object of amendment is to see that the consti-
tution is preserved. Rebellion or revolution is an illegal channel of giving
expression to change. ‘The “consent of the governed” is that each genera-
tion has a right to establish its own law. The people expressed in  the
Preamble gave the Constitution including the power to amend the constitu-
tion to the bodies mentioned in article 368. These bodies represent the
people. If a Constitution provides the method of amendment that method
alone is legal. Any method other than the method provided in article
368, as for example, .convening constituent Assembly or Referendum would
be revolutionary. Article 368 restricts only the procedire or the manner
and form required for amendment but not the kind or character of the
amendment that may be made. The deliberative -and restrictive processes
and { procedure ensure a change in the Constitution in an orderly fashion
in order to give expression to social necessity and to give permanence to the
Constitution. [pp. 374, 392]. ‘ .

The expression “amendment of this Constitution” has a clear substan-
tive meaning in the context of a written constitution and it means that any
part of the Constitution can be amended by changing the same by varia-
tion, addition or repeal. The words “amendment of this Constitution may
be initiated” and the words “the Constitution shall stand amended in ac.
cordance with the terms of the Bill” in article 368 indicate that the word
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smendment is used in an unambiguous and clear manner, The w:on!
‘arsend’ is used in a Constitution to denote any kind of change. The various
amendments which have already been made to the Constitution indicate that.
provisions have been added varied or repealed. The meaning and scope of
the amending power is in the object and necessity for amendment in &
written Constitution ie. for changing the Constitution in an orglcrly man-
ner and for making changes in the fundamental law or organic law to
change the fundamental or basic principles in the Constitution, The back-
ground in which article 368 was enacted by the Constitutent Assembly has.
an important aspect on the meaning and scope of the power of amendment.
The Constituent Assembly made ne distinction between essential and non-
essential features. No onc in the Constituent Assembly said that fundamen-
tal rights could not be amended. Even in the debate on the Constitution
First Amendment Act no one doubted the power of Parliament to amend
fundamental rights. Proceedings in the Constituent Assembly show that
the whole Constitution was taken in broad perspective and the amendments
suggested fell under three categories providing for simple majority, or two
thirds majority, or two-thirds majority and ratification by the States,  These
different procedures were thought of to avoid rigidity. The conclusion is
that the meaning of the word ‘amendment’ is wide and not restricted. -If
there are no limitations on the power it is the whole power. [pp. 391, 396, 397,

3981,

There are no inherent or implied limitations on the amending power.
The theory of inherent and implied limitations on the amendin wer is
based on the assumption of a narrow and restricted mesning of the word
‘amendment’ to suggest that the basic features or the essential features of
the democratic republican character of the Constitution cannot be damaged
and destroyed. This Court in Berwbari case [(1960) 3 S.C.R. 250) said
that the Preamble has never been regarded as the source of any substantive
power, because such powers are expressly granted in the body of the Cons-
titution, This Court said, “What is true about powers is cqually true about
prohibitions and limitations”. The petitioner’s contention that the Preamble
is not a part of the Constitution, and so, being unalterable, other provisions
which gave effect to the Preamble cannot be amended has no force. The
contention that the Preamble is not a part of the Constitution is mdllified
by the petitioner’s reference and reliance on the Preamble as the source of
all inherent limitations. The Preamble in a Constitution refers to the frame
of the Constitution at the time of the Preamble and, thercfore, it can possibly
have no relevance to the Constituent power in the future when that consti-
tution itself can be changed. The position would be the same so far as
the preamble is concerned whether the constituent power is exercised by the
smending body provided for by the people themselves in the Constitution
or by referendum, if so provided for in the Constitution. Clear constitutional
provisions are imperative both on the legistatures and the courts. Where
& constitutional provision is comprchensive in scoperund leaves no room for
interpretation the Court is without power to amend add to or detract from
the constitutional provision or to create exceptions thercof by implication
Where the people express themselves in careful and measured terms in fram-
ing the Constitution and they leave litde to implications, amendments or
changes in the existing order or conditions cannot be left to inserting im-
plications by reference to the preamble which is an expression of the inten-
tion at the time of the framing of the Constitution. The power to amend
the Constitution is, therefore, not restricted and controlled by the Preamble.
[pp. 401, 402, 404, 405].
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Berubari case, 119601 3 SCR. 250, Gopalan v. State of Madras, [1950%
S.C.R.":B, Kerala édumt]io'n Bill, 1957, [1959] S.CR. 995, Basheshar Nath v.
The C.1T., Delki, [1955] Supp. 1 S.CR. 518, Coal Bearing Areas Act case,
[1962] 1 S.CR. 44, State of Rajasthan v. Leela [ain, [1965] 1 SCR. 276,
Secretary of State for India in Council_v. Maharajah of Bobbili, LLR., 43‘
Mad. 529, Attorney General v, Prince Erness Augustus of Hanovar, {1957}
AC. 436 and Henmng Jacobson v. Commonwealih of Massachusettus, 1‘97

Us. 11 referred to.

The theory of implied limitations is a subtle attempt to annihilate the aﬂi{-
mative power of amendment. The maxim expressum facit cessare tactium 1s
one of the salutary principles of statutory construction. {p. 406].

R.v. Burah, 3 AC. 889, Webb v. Outrim, [1907) AC. 89, Fielding - v.
Thomas, [1896] A.C. 66, Whiteman v. Sadler, [1910] A.C. 514, referred to.

The entire approach of the Fctitioner to the power of amendment con-
tained in article 368 ignores the fact that the object of the Constitution 15 tor
rovide for the organs of state like the judicature, legislature and the executive
?or the governance of the Country. Great and wide powers are conferred for
the governance by great sovereign countries and such powers cannot be with-
held on the ground that they may be used externally or oppressively,  Well
settled principles of construction in interpreting constitutions preclude limiting
the language of the Constitution by political, juristic or social concepts indepen-
dently of the language of the constitution to be interpreted. [pp. 406, 407].

Deep Chand v. State of Ustar Pradesh, [1959] Supp. 2 S.C.R. 8, Queen v.
Burah, [1887] 5 LA. 179, Assorney General for Ontario v. Atiorney General for
Canada, [1912] A.C. 571, Gopalan Case, [1950] S.CR, B8, Keshvan Madhavan
Menon v. State of Bombay, [1951] S.CR. 228 and Benoari Lal Sharma case,
72 LA. 57, referred to.

All provisions- of the Constitution arc essential and no distinction can be
made between cssential and non-essential features from the point of view of
amendment unless the makers of Constitution make it expressly clear in  the
Constitution itself. The theory of implied and inherent limitations cannot be
allowed to act as a boa constrictor to the clear and unambiguous power of
amendment. When certain restrictions are imposed in article 368 it is not in.
tended that other undefined restrictions should be imposed by implication. The
provisions of the Constitution, in the light of historical background and special
problems of the Country will show that no provision can be considered non-
essential. The character of the provisions which are amendable under the
proviso to article 368 juself shows that the petitioner’s submission that essen-
tial features are unamendable is a baseless vision. To find out essential or
non-essential features is an exercise in imponderables. If there are no indications
in the Constitution as to what the essential features are, the task of amend.
ment of the Constitution becomes an unpredictable and indeterminate task,
There must be an objective standard by which it can be predicted as to what
is essential and what is not essential. If Parliament cannot judge these features
Parliament cannot amend the Constitution, [pp. 407, 408, 409, 410].

There is no foundation for the analogy that just as Judges test reason-
ableness in law the judicial mind will find out the essential features on the
test of reasonableness. Reasonablenesé in law is treated as an objective criterion:
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because reason inheres in man as rational being. The crucial point is that
in contradistinction to the American Constitution where rights are couched in
wide gencral terms leaving it to the Courts to evolve necessary limitations, our
Constitution limited it by precise words of limitation. [p. 410].

Gopalan case, referred to

When article 368 speaks of changes in the provisions of the Constitution,
as are set out in cls, (a) to (d) of the proviso 1t is manifest that the makers.
of the Constitution expressed their intention with unerring accuracy that fea-
tures which can broadly be described as federal features, and from that point:
of view essential features, could be amended. The proviso confers that power
with rclation to the judiciary, the exccutive and the legislature, nene of which
could be said to be nonessential. The contention about unamendability of
essential features do not take into consideration that the extent and character
of any change in the provisions of the Constitution is to be determined by
legislatures as amending bodies under article 368 and as representatives of the -
people in a democracy and it is not the function of the courts to make any such
determiration. [pp. 411, 412].

The 24th amendment made explicit what the judgment in Shankari Prased
and the majority judgment in Sajjew Singh and the dissenting judgment in
Golak Nath said, namely, that Parliament has the constituent power to amend
the Constitution, Certain obscrvations in Golaknath raised a doubt as to the
meaning of the word ‘amendment’, The 24th amendment has expressly clarified
that doubt. [p. 413].

~ Article 368 in the unamended term contained power as well as self execut-
ing procedures which if followed by the prescribed authorities would result in
an amendment of the constitution, The ‘words “Constitution shall stand amend-
ed” in article 368 will exclude a simple repeal, that is, without substituting any-
thing in place of the repealed Constitution. An amendment of the Constitu-
tion is an amendment of some thing which provides a system according 1o
which a state or a nation is governed. [p. 414].

An amendment of the Constitution is to make fundamental changes in
the Constitution. Fundamental or basic principles can be changed. However
radical the change the amendment must provide for the mode in which the
state is constituted or organised. The power of amendment is unlimited so
long as the result is an amended Constitution, that is to say, an organic instru-
ment which provides for the making interpretation and implementation of law.

Ip. 415].

The question whether under proviso (¢) to the unamended article 368 the
power of amendment could be increased has to be answered in the affirmative.
First, under article 368 proviso (e) any limitation on the power of amendment.
alleged to be found in any other article of the Constitution can be removed.
Secondly, judicial decisions show that by amending the article conferring the
power of amendment a greater power to amend the Constitution can be obtain-
ed than was conferred by the original article. Thirdly, the power to amend
the amending power must include the power to add, alter or repeal any part of
that article ancsmthcre is no reason why the addition cannot confer a power of
amendment which the authorities named in article 368 did not possess. [pp. 415,

416].

Ryan's case, [1935] Ir. Rep. 170 and Renasinghe’s case, [1965] A.C. 172,
seferred to.
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The contention that the people reserved the power to themsclves to amend
the essential features of the Constitution and if any such amendment were
to be made it should be referred to the people by refrendum is withour merit.
If essential features could be amended by the people the very fact that the
Constituent Assembly did not include referendum  as one of the methods of
amendments and the fact that the Constitution makers excluded no part of
the Constitution from amendment establishes that the amendment of a written
Constitution can be legally done only by the method prescribed by the Consti-
tution. If the method of referendum be adopted for the purpose of amendment
that would be extra-constitutional or revolutionary, The amending body repre-
sents the will of the people. Therefore as long as article 368 may be amended
under proviso (¢} any amendment of the Constitution by recourse to referen-
dum would be revolutionary. The concept of popular sovercignty is  well
. settled in parliamentary democracy and it means that the people express their

will through their representatives elected by them at the general election as
the amending body prescribed by the Constitution. [p. 418].

‘ There is intrinsic evidence in the provisions of Part IIT itself that our

Constitution does not adopt the theory that fundamental rights are natural
rights or moral rights which every human being is at all times to have. The
basic concept of fundamental right is a social one and it has a social function.
These rights are conferred by the Constitution. The naturc of the restrictions
on fimdamental rights shows that there is nothing natural about those rights.
The Constitution is the higher law and it attains a form which makes possible
the attribution to it of an entirely new set of validity, the validity of a statute
emanating from the soverign people. Invested with statutory form and imple-
mented by judicial review the higher law becomes juristically the most fruitful
for the people. [p. 419, 421].

Basheshar Nath v, CIT,, Delhi, [1959] Supp. 1 S.C.R: 528, referred to.

If the power of amendment of the Constitution is co-extensive with the
power of the judiciary to invalidate laws, the democratic process and the co-
ordinate nature of the great departments of State are maintained. The process
harmonises with the theory of our Constitution that the three great depart-
ments of' State the legislature, the judiciary and the executive are coordinate
and none is superior to the other. If the power of amendment does not con-
tdin any limitation and if the power is denied by reading into the Constitu-
tion inherent limitations to extinguish the validity of all amendments on the .
principle of essential features of the Constitution which are undefined and
untermed, the Courts will have to lay down a new Constitution. The framers
of the Constitution did not put any limitation on the amending power because
the end of a Constitution is the safety, the greatness and the well-being of a
people. Changes in the Constitution scrve these great ends and carry out the
real purposes of the Constitution. [pp. 422, 423,

he doctrine of coirsequcnces has no application in construing a '

t ence nt of

power conferred by a Constitution. The argument that the bestitugi:a 3£
India could be subverted or destroyed might have hortative appeal but it is
not supportable by the actual experience in our Country. The two basic postu-
lates in democracy are faith in human reason and faith in human nature, There
is no higher faith than faith in the democratic process. Between 1951 when
this Court recognised in Shankeri Prased unlimited power of smendment i}
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Golaknath decision in 1967 the normal democratic process functioch as pro-
vided by the Constitution. In considering a grant of power the widest mecan-
ing should be given to the words of the power in order to effectuate it fully.
" The two exceptions to this rule are : first, in order to reconcile powers ex-
«clusively conferred on different legislatures, a narrower meaning can be given
10 one of the powers in order that both may operate as fully as is possible.
Sccond, technical terms must be given their technical meaning even though it
_is narrower than the ordinary or popular meaning., The theory of consequen-
ces is misconstrued if it is taken to mean that considerations of policy, wis-
dom and social or economic policies are included in the theory of consequences.
If power is conferred which is in clear and ambiguous language and does not
admit of more than one construction there can be no scope for narrowing
the clear meaning and width of the power by .considering the consequences
of the exercise of the power and by so reading down the power. The very
basis of parliamentary democracy is that the exercise of power is always sub-
ject to the popular will and control. The theory of implied and inherent limita-
tions is a repudiation of this democratic process. [pp. 424, 425, 426].

Vacher & Sons v. London Society of Compositors, [1913] AC. 107, C. P.
& Berar case, [1938] F.C.R. 18, Province of Madras v. Governor-General, 72
LA. 93, State of Madras v. Gannon Dunkerley & Co. (Madras) Lid,, [1959]
S.CR. 379, Anorney General for Ontario v. Attorney General for Dominions,
[1912) A.C. 571, Bank of Toronto v. Lambe [1887] 12 A.C. 575, Bihar Land
Reforms case, [1952] S.C.R. 889, Grund: case, [1948] Ch. 145, Ross v. Iilison,
[1930] A.C. 1, Demselle Howard v. Hiinois Central Rail Road Co., 207 U.S.
463, Lockner v. New York, 198 US, 45; 49 L.Ed. 937, referred to.

The amending provisions in the Constitutions of the United States, Canada,
Australia, Ireland and Ceylon and judicial decisions on the power of amend-
ment in those Countries do not lend support to the submissions that a rest-
ricted meaning should be attributed to the word "zmendment’ 2nd that implied
and inherent limitations should be read into the meaning and power of amend-
ment. [p. 426], :

Rhode Island v. Palmer, 253 US. 350; 64 L. Ed. 947, Hawke v. Smith,
253 US. 221, Lesser v. Garnest, 258 U.S. 130, United States v. Sprague, 282 US.
716, referred to.

Initiative and Referendum case, [1919]° A.C. 935, Switzman v. Elbing, 1957
Canada Law Reports 285, Rexr v. Hess [1949] 4 Dominion Law Reports 199,
Saumur v."City of Quebec and Attorney General of Quebec, [1953] D.L.R. 641,
Chabot v. School Commissioners of Lamorandiere and Attorney General for
Qucbec, [1958] 12 D.L.R. 796, Hodge v. Queen, 9 App. Cas, 117, Re Alberta
Legislation, [1938) 2 D.ILR. 81, Taylor v. Attorney General of Queensland, 23
C.L.R. 457, Victoria v. Commonwedlth, 45 Australian Law Journal 251, Amal-
gamated Society of Engincers v. Adelaide Steamship Co. Lid., [1920] 28 CL.R.
129, Moore & Ors. v, Astorney General for the Irish Free State & Ors., [1935]
A.C. 484, Liyanage v. Queen [1967] 1 AC, 259, Kariapur case, [1968] A.C.
717, Raenasinghe case, [1965] A.C, 172, lbrelebbe ease, [1964) A.C. 900, ex-
plained and held inapplicable, '

The word “amount” in article 31(2) after the Twenty Fifth 'Anﬁcudmem
means a sum of money. The principle which may. be acted wupon by the legis-
lature in fixing the amount may include considerations of social justice. Pars
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411 and Part IV of the Constitution touch and modify each other. The ade-
quacy of amownt fixed on the principles specified or the manner as 10 how
such amount is to be given otherwise than in cash tannot be the subject matter
of judicial review—Ariicle 31(2) is self contained and articles 31(2) and
39(1) (f) are mutually exclusive—Article 31(2) is to be read with articles 314,
31B ‘and 31C—Article 31C is an application of the principles underlying articies
31(4) and 31(6) and 314 to the sphere of industry—T/zc article creates a legis-
lative field with reference to the object of legislation. In removing restrictions
of Part 11l in respect of a law under article 31C there is no delegation of any
power 1o amend the Consiitution—Courts can go into the question whether
legislation containing a declaration has nexts with the directive principles in
article 39(8) and (c).

The framers of the Constitution énvisaged social structure which 'would
avoid the acquisitive economy of private capitalism and the regimentation of
totalitarian State. The Constitution -was framed with the object of cffecting -
social revolution and the core of commitment to social revolution lies in Part
II and Part IV of the Constitution. The directive principles arc also funda-
mental and they can be effective only if they are to prevail over the funda-
mental rights of a few in order to subserve the common good and do not
allow the economic system result in the common detriment. A fundamental
right may be regarded as fundamental by one generation; it may be consi-
dered to be inconvenient limitation upon legislative power by another. Popu-
lar sovereignty means that the interest which prevails must be the interest of
the mass of men. If rights are built upon property those who have no pro-
perty will have no rights. Therefore the state has to balance the interest of
the individual with the interest of the society. [pp. 444, 443].

The word ‘amount’ in article 31(2) after the Twenty fifth Amendment is
to be read in the entire collocation of words. In article 31(2) the use of the
word “azmount” in conjunction with payment in cash shows that a sum of
money is being spoken of. The quantum cannet be a matter of judicial re-
view. If the legislature does not fix the amount but specifies the principles
for determining the amount, the relevancy of the principles cannot be im-
pugned nor can the reasonableness of the principles be impeached. Any attempt
1o find out as to why the particular amount is fixed or how that amount has
been fixed by law will be examining the adequacy which is forbidderi by the
Constitutional mandate. ‘The quantum of the amount if directly fixed by the
law and the principles for its quantification are matters for legislative judg-
ment. In fixing the amount the legislature will act on the.general nature of
the legislative - power.  The principle which may be acted upon by the legisla-
ture .in fixing the .amount may include considerations of social justice. Con-
siderations of social justice .will include the relevant directive principle, parti-
cularly under article 39(b) ‘and (c). Article 19(1)(f) is excluded from article
31(2) in order to make article 31(2) self contained. The right to hold pro-
perty cannot , cocxist- with the right of the state to acquire property. That is
why article 31(2) is to be read with articles 31A, 31B and 3IC, all the articles
being under the heading “Right to property”. [pp. 447, 4481,

. There was no flexibility of social interest in article 31(2) as it originally
stood. Every concépt of social interest became irrelevant by the scope of article
13(2). . It is this misthief which was sought to be remedied by the 25th
Amendment. Part I and TV of the’ Constitution’ touch arnd modify each other-
They are not parallel to ¢ach other. Different legislation. will bring in different
social printiples: These will not be permissible without social content' operating
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in a flexible manner, That is why in the 25th Amendment arti i

- - t "
ed -tt_)'c‘l:mmate the conc:pt_of market value for propcrtyuv:'lﬁkichsligzlczm?::? g,-
req_urx]uon_ed. If compensation means an amount determined on principles of
social justice there will be general harmony between Parts III and IV, [p. 455].

Dissenting view in the Bank Nationalisation case, affirmed.

F. N. Rana v. State of Gujarat, [1964] 5 S.CR. 294 and S. N. Nandi v.
State of West Bengal, ALR, 1971 5.C, 961, referred to.

. The preeminent feature of article 31C is that it protects only law, Law
in article 31C must have the same meaning as it has in other articles, gene-
rally, namely, a statute passed by the legislature, The article is inextricably
bound up with article 39(b) and (c) because the purpose and the phraseology
in both the articles are essentially identical, Law contemplated in article 31C
will operate on the ownership and control of the material resources of the com-
munity to be distributed as best to subserve common good. In order to decide
whether a statute is within article 31C the Court may examine the pawure and
character of legislation and the matter dealt with as to whether there is any
nexus of the law to the principles mentioned in articles 39(b) and (¢). If it
appears that there is no nexus between the legislation and the objectives and
principles mentioned in article 3%(b) and (c), the legislation will not be within
the protective umbrella. The Court can tear the veil to decide the real nature
of the statute if the facts and circumstances warrant such a course, {pp. 450, 451,

452].
The reason for excepting Articles 14, 19 and 31 from article 3IC is the
same as in articlke 31A. The exclusion of article 14 is to evolve new principles
of equality in the light of the directive principles. The exclusion of article 19
is on the footing that laws which are to give effect to directive principles wiil
constitute reasonable restrictions on the individual's liberty. The exclusion of
Article 31(2) is to introduce the consideration of social justice in the matter of
acquisition, Dircctive Principles are not limited to agrarian reforras. -Directive
Principles are necessary for the uplift and growth of industry in the Country.
[p. 432].

Article 31C creates a legislative field with reference to the object of legisls-
tion, The article substantially operates in the same manner in the industrial
sphere as article 31A operates in the agrarian sphere. The problems are similar
in nature though of different magnitude. The article is an application of the
principles, underlying articles 31(4) and 31(6) and 31A to the sphere of industry

[p. 4531.
In removing restrictions of Part I in respect of a law under article 31C
there is no declegation of any power to amend the Constitution. As a reswlt
of the 25th amendment the existing legislative field is freed from the fetters
of some provisions of Part 1II on the legislative power, A class of legislation
can be identificd and the legislative field can be carved out from the operation
of fundamental rights or.some of those can be excluded by a ision of the
Constitution. The entire process of excoption of the legislative field from the
operation of some of the articles relating to fundamental rights is the mandare
oéx the Constituton. [pp. 453, 454].

The successive amendments of the Constitution merely carried out the
principle embodied in article 31 clauses (%) and (6) that legislation designed
to secure public good and to implement the directives under article 39(b} and
(c) should have priority over individual rights and that themfore fundamental
tights were to be subordinate to Directives on State pwlicy. {p 455}
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The conclusiveness of the declaration intioduced by the Twenty-fifth
Amendment in a law under article 31C is to be appreciated in the entire
context of article 31C. The' declaration is for the purpose of excluding the
process of evaluation of legislation on a consideration of the virtues and defects
with a view to seeing if the laws have led to the result intended. If a- question
arises as to whether a piece of legislation with such declaration has nexus with
the directive principles in article 3%(b) and (c), the Court can go into the
question for the purpose of identification of the legislative measure on a consi-
deration of the scope and object and pith and substance of the legislation. [pp, 458,
459]

State of 'West Bengal v. Bela Banerjee, [1954] S.C.R. 558, Dwarkadas Shri-
nivas v. Sholapur Spg. & Weyg. Co. Ltd. [1954] S.C.R. 674, Babu Barkya Thakur
v. State of Bombay, [19611 1 S.CR. 128 and Smz. Somavanti & Ors. v. The
State of Punjab, [1963] 2 S.C.R. 774, referred to,

The inclusion of Kerala Ace 35 of 1969 and the Kerala Act 25 of 1971 in
the Ninth Schedule by the Constitution Twenty Ninth Amendment is
valid—Articie 31B is independent of article 314,

{Mathew, J., concurring) : The validity of the Twentyninth Amendmient lies
within a narrow compass, Article 31B has bgen keld by this Court to be a valid
‘amendmient, It has also been held to be an independent provision. The article
has no connection with articte 31A and, therefore, the contention cannot be
accepted that before the Acts can be included in the Ninth Schedule the require-
ments of article 31A are to be complied with. [p. 460] :

Jeesi Bhoy v. Assistant Collector, [1965] 1 SCR. 616 and Bikar Land
Reforms case, [1952] S.CR. 889,

Jaganmohan Reddy, [.: The Constitution Twenty Fourth Amendment is
valid. Section 2 of Constitution Twenty Fifth Amendment is wvalid. The
new article 3IC introduced by Constitution Twenty Fifth Amendment is
valid only if the words “inconsistent with or takes away or”, the words
“Article 14" and the declaration portion are severed. The Constitution
Twenty Ninth Amendment is valid, [pp. 555, 556]

What the leading maijority in Goleknath did not decide was whether article
368 itself could be amended under the proviso of that article conferring a
power to amend the whole constitution. The ratio of the decision in the
Golaknath case is that an amendment under article 368 is ‘law’ within the
meaning of article 13(2) and that under Article 368, Parliament could pot
- amend the Constitution to take away or abridge any of the fundamental rights

conferred by Part IIT of the Constitution, That question wilt assume importance
if this Conrt comes to the conclusion that Parliament cannot amend art. 368
under proviso (e) thereof to take away ot abridge any of the fundamental rights
or amend article 13(2) making it subject to an amendment under article 368,
If suck a power exists, the question whether an amendment in article 368 is a
‘law’ within the meaning of articie 13{2) may not prima facie be of significance.
There are, two aspects to this problem. First, whether ‘law’ in article 13(2)
includes an amendment of the Constitution under article 368; and secondly if
this Court holds that ‘law’ in article 13(2) does not include' an amendment under
article 368, then the question would be, has the Constitution Twenty Fourth
Amendment purported to exercise a power not granted under article 368; or, in
other words, are there any implied limitations to the amending power under
Article 368. [pp. 462-480] :

3-36 S.C. India/73
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On the construction placed on articles 12, 13 and other provisions of Part Il
and article 368, article 13(2) does nor place an embargo on article 368.
“Law” in article 13(2) is that which may be made by the ordinary legisia-
tive organs. [p. 480]

Article 13(2) does not place an embarge on article 368 for amending any
rights in Part III. To limit the extent and ambit of the power under article 368
in which there is no reference to a law, by including within the ambit of the
definition of law in article 13(3)(a) for purposes of article 13(2) an amendment
effected under article 368, is to restrict the power of amendment by a strained
construction or to impute to the framers of the Constitution a lack of respect
to the amending power by making the bar of article 13(2) applicable to it by
mere implication when in respect of minor instruments they were careful
enough to include them in the definition of ‘law’. A consideration of the
conspectys of the various rights in Part III when read with article 13(2) would
prohibit the taking away or abridging of these rights by 2 law made by the
Parliament, by the legislature of 2 State, or by executive action. This conclusion
will be substantiated if article 13(2) is read aleng with each of the articles in Part
ITI. 'The object of incorporating article 13(2) was to avoid its repetition in each of
the articles conferring fundamental rights. In reading the articles in Part III
with article 13(2) the words ‘law’ ‘in accordance with law’ or ‘authority of law’
clearly indicate that ‘law’ in article 13(2) is that which may be made by the
ordinary legislative organs. The assumption of Hidayawllah J. in Golaknarh
that the word ‘State’ in article 12 would mean all the agencies of the Govern-
ment jointly or separately is not justified. The prohibition in Article 13(2) is
against cach of them acting separately. The framers of the Constitution distin-
guished the ‘Constitution’ from ‘law’ or ‘laws’ making evident their intention
by using the word ‘law’ in contradistinction to the ‘Constitution’ indicating
thereby that the word ‘law’ wherever referred to mean only, ordinary legisla-
tive law, while ‘Constitution’ means something distinct from it. Article 13(2) has
a purpose and that purpese is to emphasize the importance and the commanding
position of the fundamental rights. [p. 480]

The Court, in a constitutional matter, where the intent of the framers of
the Constitution as embodied in the written Constitution is to be ascertained,
should look inte the proceedings and the relevant date including any speech
which may throw light on ascertaining it. Unlike a statute, a Constitutio.n is
a working instrument of Government; it is drafted by people who wanted it to
be a national instrument to subserve successive generations. The various stages
of the Constituent Assembly proceedings, while considering the draft articles
8 and 304, corresponding to articles 13 and 368 respectively, would show that
attempts were made to introduce amendments to both these articles to dlarify
that the embargo in article 13(2) does not apply to an amendment made under
article 368, Besides, it would appear from the proviso to draft article 8, before
it was deleted, if read with clause (2) of the article, as also from the note
showing the purpose for which it was incorporated that the law referred to
therein was a legislative law. It could not by any‘stretch'of language be cons-
trued as including an 2mendment under draft a.rtxcle 304, b«::causc, the proviso
was making the restriction in clause (2) of article 8 inapplicable to the State
from making any law for the removal of any mcquehty, 'dlspan'tv, shsadvantaﬁz
or discrimination arising out of any existing law. If ‘State z_md law’ have to
given a particular meaning in the proviso the same meaning has to be Igw_cn
to them in clause (2) and since the proviso, clearly envisages a lchszatmh:f
law it furnishes the key to the interpretation 9f the 'word law in c1.4( )‘ 3
draft articdle 8 that it is also a legislative law that is therein referred. [pp. 475-480]
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[On the view taken and having regard to the majority decision in
Golaknath that the power of amendment is to be found in article 368 itself
his Lordship did not consider it nccessary to go into the question whether the
leading majority in Golaknath was right in finding the power of amendment in
the residuary entry 97 of List T of Schedule VII]. [p. 480]

Sankari Prasad v. Union gf India & State of Bikar [1952] S.C.R, 89; Sajjan

Singh v. State of Rajasthan, [1968] (1) S.C.R. 933, Gopalan v. State of Madras
[1950] S.CR. 87 referred to.

The word ‘amendment’ iny Act, 368 does not include repeal. Parliament
could amend Art. 368 and Art. 13 and also all the fundamental rights. Though
the power of amendment is wide, it is not wide enough to totally abrogate or
emasculate or damage any of the fundamental rights or the essential elements
in the basic structure of the Constitution or of destroying the identity of the
Constitution, Within- these limits, Parliament can amend every article of the
Constitution. Parliament cannot under Art, 368 expand its power of amendment
50 as to confer on itself the power to repeal or abrogate the Constitution or
damage, emasculate or destroy any of the fundamental rights or essential
elements of the basic structure of the Constitution or of destroying the identity
of the Constitution, The Twenty fourth Amendment has not changed the

nature and scope of the amending power as it existed before the Amendment.
[pp. 497-512]

This Court has during the last over two decades forged an approach of
its own and set out the rules applicable to the interpretation of the Constitution.
There is no constitutional matter which’ is not in some way or the other
involved with political, social or economic questions and if the Constitution
tnakers have vested in this Court a power of judicial review, and while o
vesting, have given it a prominent place describing it as the heart and soul
of the Constitution this Court will not be deterred from discharging that duty
merely because the validity or otherwise of the legislation will affect the political
or social phtlosophy underlying it. The basic approach of this court has been
and must always be, that the legislature has the exclusive power to determine
the policy and to translate it'into law, the constitutionality of which is to be
presumed. In this regard the legislature, the exccutive, as well as the judiciary
are bound by the paramount instrument. The bona fides of all the three of
them has been the basic assumption and though all of them may be liable to
eiror it can be corrected in the manner and by the method prescribed under
the Constitittion and subject to such limitations as may be inherent in the
instrument. When Courts declare law they do not mortgage the future with
intent to bind the interest of the unborn generations to come. The Courts
have a duty and have indeed the_ power to reexamine and restate the law
within the limits of its interpretative function in the fulness of the experience
during which it was in force so that it conforms with the socio-economic
change and the jurisprudential outlook of that generation, The difficulty which
foreign cases or even cases decided within the Commonwealth, where the
. common Law forms the basis of the legal structure of that unit, is that they

are more often-than not concerned with expounding and interpreting provisions
of law which are not in pari materia with those we are called upon to consider.
The problems which confront those courts in the background of the state of
the society, the social and economic set up, the requirements of people with
4 totally different ethic, philosophy, temperament and outlook differentiate them
from the problems and outlook which confront the courts in this country. It is

not a Tghasc of shutting (:IIJ‘t light where that could profitably enlighten and benefit
us, 'The concern is rather to safeguard against the possibility of being blinded
by it. [pp. 485-487] & possHT g Hnce
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In re. The Central Provinces and Berar Act No. XIV of 1938 [1939] F.C.R.
18, Special Reference I of 1964 [1965] 1 S.C.R. 413, at 487 referred to.

The facts that the Preamble professed in unambiguous terms that it is the
people of India who have adopted, enacted and “given to themselves this
Constitution”; that the Constitution is being acted upon unquestioned for the
last over twenty three years and every power and authority is purported.to be
exercised under the Constitution; and that the vast majority of the people have,
acting under the Constitution, elected their representatives to Parliament and
the State legislatures in five general clections, make the proposition indisputable
that the source and the binding force of the Constitution is the sovereign willt
of the people of India. On this assumption no state nced have unlimited powe?
and indeed in federal politics no such doctrine is sustainable. [p. 494] |

The amending power is a facet of the Constituent power but not the whole
of it. The power under article 368 after the améndment is stll described as
amending power. The Twenty Fourth Amendment makes this explicit
because it did not want a_doubt to linger that because the same body, namely,
Parliament makes both the ordinary law in terms of the gramt in artice 245
to 348 and an amendment in terms of article 368, it should not be considered
that both these are legislative law within the meaning of art. 13(2). On the
view taken that article 13(2) is confined only to the ordinary legislative laws
and not one made under article 368, the addition of clause (1) to article 368
in so far as it declares that when Parliament exercises the power under that
provision, it exercises its constituent power and makes explicit what was implicit.
The amendment, therefore, makes no change in the pesition which prevailed
before the amendment. It is not necessary to consider the question of the
existence or non-existence of implied or inherent limitations, becayse if the
amending power is wide and plenary, those limitations can be overridden as
indeed the nom-obstante clause in the amended clause (1) of article 368 was
intended to subserve that end. What has to be considered is whether the word
‘amendment’ is wide enough to confer 2 plenitude of power including the
power to repeal or abrogate. The outstanding question, then is, what is the
meaning of the word ‘amendment’ ?—whether it has wide or a restricted meaning,
whether it includes repeal or revision and whether having regard to the other
provisions of the Constitution or the context of the word “amendment’ in article
368 itself it has a restricted meaning, so as not to confer a power to damage
or destroy the essential features of the Constitution. If the word ‘amendment’ has
a restricted meaning, has that power been enlarged by the use of the words
“amend by way of addition, variation or repeal” or do they mean the same as
amendment ? If they are wider than amendment, could Parliament in exercise
of its amending power in article 368 enlarge that power ? [pp. 495, 4956)

It is necessary to ascertain from the background of our national aspirations,
the objectives adopted by the Constituent Assembly as translated into a working
organic instrument which established a sovcrc‘iigcn democratic Republic with a
Parliamentary system of Government, whereunder individual rights of citizens,
the duties towards the community which the State was enjoined to discharge
the diffusion of legislative power between Parliament and State Legislatures
and the provision for its amendment, etc,, are provided for. All these cts
were sought to be well balanced as in a ship built for fair weather as v:.!ell)le as
for foul, This then will be the proper approach. The recognition of the truism
that power corrupts and absclute power corrupts absolutely been the wisdom
that made practical men of experience in not only drawing up a written cons-
titution limiting power of the legislative organs but in sacurmg to all citizens
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certain basic rights agsinst the State, If the faith in the rulers is so great and
the faith in the people to curb excessive exercise of power or abuse of it is 5o
potent, then one needs no elaborate Constitution, because, all that is required
15 to make Parliament omnipotent and omni-sovereign. This the framers did not
do and hence the question will be whether by an amendment under Art. 368
Parliament can cffect a metamorphosis of power by making itself the supreme
sovereign. It is against abuse of power that a constitutional structure of power
relationship with, checks and balances is devised and safeguards provided for
whether expressly or by necessary implication. ‘The question is whether there
are any such in our constitution, and if so, whether they can be damaged or
destroyed by an amending power. [pp. 506, 507]

The substitution of the word “amendment’ by the expression ‘amend by way
of addition, variation or repeal’ makes no difference as it bears the same meaning
as the word “amendment”. It is apparent from the meaning of the' word
“amendment” that it docs not include repcal or abrogation nor is it the same
as revision. A repeal of a provision of law is different from the repeal of the
law itself. The Constitution itself has, in various articles, made a distinction
between the amendment of the law and repeal of the law. The word ‘amend-
ment’ as used in article 368 does not conpote a plentimde of power, The word,
read with the other provisions, indicates that it is used in the sense of empower-
ing a change in contradistinction te destruction which a repeal or abrogation
would imply. Art. 368 empowers only a change in the Constitution as is
evident from the proviso which requires that where the provisions specified in
_clavses (2) to () have to be amended they have to be ratified by the resolution
of not less than one half of the Legislatures of the States, This proviso furnishes
a key to the meaning of the word ‘amendment’ that they can be changed
without destroving them just the same way as the cntire Constitution cannot be
abrogated atid new Constitution substituted therefor, The amplitude of the
power of amendment in Art, 368 cannot be enlarged by amending power under
proviso (¢) to Art. 368, [pp. 508 to 512]

Golaknath v. State of Punjab [1967] 2 S.CR. 762, Queen v. Burah, 187778
P.C. 179 referred to; Rhode Island v. Palmer (National Prohibition Case) 64
L. ed. 946 explained.

If the entire Constitution cannot be abrogated, can all the provisions of
the Constitution leaving the Preamble, or one article, or a few articles of the
original Constitution be rcpealed and in their place other provisions replaced,
whereby the entire structure of the Constitution, the power relationship inter se
three Departments, the federal character of the State, and the rights of the
citizens pis-a-vis the Statc are abrogated and new institutions, power relationships
and the fundamental features substituted therefor ? Such an attempt would equally
amount to abrogation of the Constitution, because any such exercise of the power
will merely leave the husk and will amount to the substitution of an entirely
new Constitution which it is not denied, cannot be done under art. 368, [p. 512]

The Preamble to the Constitution declares the s and objectives
which the Constitution is intended to subserve, The %reamblc will furnish a
guide to the construction of the statute where the words are ambiguous o evex:!
where the words are unambiguous to aid a_construction which will not la}d
to absurdity, Where the preamble conveys a clear and definite mcan&n it w'crui£
.prevail over the cnacting words which are relatively obscure or in hichorﬁts
the words are capable of more than one constructon, the oonsuu:ﬁxicsm oc:rt failed
the preamble may be preferred. In in re Berubari Union case

to refer to and consider the view that the preamble can be resorted to
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the nature, extent and the application of the powers or that the preamble can
be resorted to prevent obvious absurdity or to a direct overthrow of the intention
expressed therein, [pp. 512 to 516]

 In Re: Berubari Union & Exchange of Enclaves [1961] S.CR., Sajjan
Singh v. State of Punjab, [1965] 1 S.C.R. 933, Attorney-General v, Prince Earness
Augustus of Hanover, [1957] A.C. 436 and Bowell v. Kempton Park Racecourse
Co. Lid, [1899] A.C. 143, referred to.

If a Constitution is considercd as a mechanism or an organism or a piece of
Constitutional engineering it must have a structure or a composition or a base
or a foundation, The elements of the basic structure are indicated in the preamble
and translated in the various provisions of the preamble, There is nothing vague
or unascertainable in the preamble. The edifice of our constitution is built-upon
and stands on several props; remove any onc of them, the Constitution collapses,
These are: (1) Sovereign Democratic Republic; (2) Justice social economic and
political; (3} liberty of thought expression, faith, belief and worship; (4) Equality
of status and of opportunity, Eachi one of these is important and collectively
they assure a way of life to the people of India which the Constitution guaran-
tees. If any of these elements is withdrawn the structure wil not survive and
it will not be the same constitution nor can it maintain its identity if something
quite different is substituted in its place which the sovereign will of the people
alone can do. What then are the essential features or the basic elements com-
prising the structure of the constitution need not be considered in detail as these
will fall for consideration in any concrete case where they are said to have
been abrogated and made non-existent. A sovereign democratic republic, parliamen-
tary democracy and the three orgns of the State certainly constitute the basic
structure, In the sense in which Sovereign Democratic Republic is understood it
cannot be said that the structure of the Constitution as an orgamic instrument
establishing Sovercign Democratic Republic as cnvisaged in the preamble will
remain the same if Part 1H and IV or either of them are totally abrogated.
[pp. 517, 518]

The cbiect of the fundamental rights is to ensure the ideal of political
democracy and prevent authoritarian rule, while the object of the Directive
Principles of State Policy is to establish a welfare state where there is economic
and social freedom without which political democracy has no meaning. What is
‘implicit in the Constitution is that there is a duty on the courts to interpret
Constitution and the laws to further the Directive Principles which under article
37 are fundamental in the governance of the country. To say that the Directive
Principles give a directive to take away fundamental rights seems a contradic-
tion in terms. There is no rationale in the argument that the Directive Principles
can only be given effect to if fundamental rights are abrogated. The interest of
the community and of the so«:io:z1 can be adjusted without abrogating, damaging,
emasculating or destroying the fundamental rights in such a way as to amount
to abrogation of these rights. The guarantee in clause 4 of Article 32 could be
conceived of only against amending power, for no ordinary law can suspend a
right given by the Constitution unless permitted by the Constitution itself. When
clause 4 of Article 32 does not even l!‘;crm.'n: suspension of the right under Article
32 except as otherwise provided in the Constitution, that is, by Article 359, it is
highly unthinkable that by an amendment this right could be abrogated. This
pivotal feature of the Fundamental Rights demonstrates that this basic structure
cannot be damaged or destroyed. When a remedy cannot be abrogated, it should
follow that the fundamental rights cannot be abrogated for the reason that the
existence of a remedy would be meaningless without the rights. [pp. 518520]
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Section 2 of Twenty Fifth Amendment is valid

Ever since the Constitution {Fourth Amendment) Act this Court has con-
" sistently held that where what iy given in lieu of éxpropriating property of a
citizen is illusory, arbitrary, or cannot be regarded as compensstion, and bears
no reasonable relation to property acquired, the Court can go into it, and,
secondly, where principles are fixed for determining the compensation, it cin
examine the question whether they sre relevant to the subject-matter of the
acquisition. The position has not in any way been affected. by the amendment by
merely substituting the word ‘amount’ for ‘compensation’. If the amount is
illusory or arbitrary and is such that it shocks the conscience of any reasonable
man, and bears no reasonable relation to the value of the property acquired, the
Court is not precluded from examining it. The legislature, even in cases where
it fixes an amount for the acquisition or requisition of a property, must be pre-
sumed to have fixed it on some basis, or applied some criteria ot principles to
determine the amount so fixed, and, thercfore, where the law is challenged on
the ground of arbitrariness, illusoriness or of having been based on irrelevant
principles or any other ground that may be open to c%m!lcnge by an expropriated
owner, the Court will have to go into these questions; this will be so0 even in
respect to the manner of payment, [pp. 523, 524]

Clause (2B) provides that “nothing in sub<clause (f) of clause (1) of article
19 shall affect any such law as is referred to clause (2)"; Does this mean that
the fundamental right to reasonable restriction of procedural nature under article
19(1)(f) available is abrogated or destroyed? The answer to this would depend
upon what is the meaning to be given to the word “affect”, Two constructions
are possible; one is that article 1 §1)(f) will not be available at all to an
expropriated owner under a law of acquisition made under artcle 31(2),
secondly cl. (2B) is intended to provide that the law of acquisition or requisi-
tion will not be void on the ground that it abridges or affects the right under
article 19(1)(f). The second construction is more in consonance with
the amendment, because what the amendment provides for is that
that ‘article 19(1)(f) shall not affect any such law and this would imply that
the bar against the application of article 19(1)(f) to such a law may vary from
a slight or partial encreachment to total prohibition or inapplicability. But since
an amendment cannot totally abrogate a %.mdamcmal right, it can only be read

the adoption of the doctrine of “severability in application” and accordingly
clause (2B) must be held to be restricted only to the abridgement of, as distinct
from abrogation, destroying or damaging the right under Article 19(1)(f). That
apart there is nothing in cl. (2B) to prohibit principles of natural justice which
are part of the law of the land wherein the rule of law reigns supreme, from

being applicable when the liberty of the individual or his property is affected by
a law. {pp. 524 to 526]

R. C. Cooper v. Union of India, [1970] 3 S.C.R. 530, State of West Bengal .
v. Mrs. Bela Banerjee, [1954] 3 SC.R, 558, P. Vajravelu Mudaliar v, Special
Deputy Collector, Madras & Anr,, {1965] 1 SCR, 614, Union of India v. The
Meial Corporation of India Led., and Anr. [19671 1 SC.R. 255, Srate of Gujaras
v, Shantilal Mangaldas & Ors, [1969] 3 S.CR, 341, Cooper v. The Wadsworsh
Board of Works, 14 C.B. (N.8.) 180, referred to

New Art, 31C is only valid if the words, “inconsistent with or takes
away or”, the words “article 14" and the declaration portion “and no law con-
taining " decalaration that it is for giving effect to “such policy shall be called
in question in any court” on the ground that it does not give effect to such
policy” are severed, as they are severable. What remains after severing can. be
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operative and cffective on the interpretation given as to the applicability of Art 19
.and 3:1, 50 as to enable laws made under Art. 31C to further the directives
- enshrined in Art. 39 (b) & (c). [p. 553]

. The Directives under Art. 39(b) and (c) are wide and indeterminate, It
is necessary to keep in mind the wide field of governmental activity enjoined in
article 33(b) and (c) in determining the of the means to achieve the
eads and the impact of these means on the fundamental rights which article 31C
affects, Though the Courts have no function in the evaluation of the policies
of the State or in determining whether they are good or bad for the community,
they have, however, in examining the legislative action taken by the state in
furthering the ends, to ensurc that the means adopted do not conflict with the
provisions of the Constitution within which state action has to be confined.
(pp. 535, 536]

Article 3IC has four elements: (i) it permits the legislature to make &
law giving effect to article 39(b) and (c) inconsistens with any of the rights
conferred by arts. 14, 19 and 31; (ii) it permits the legislature to make a law
gving effect to article 39(b) and Art. 39(c) taking away any of the rights con-

rred by Arts. 14, 19 and 31; (iil) it permits the legislature to make a law
giving effect to art. 39(b) and (¢} abridging any of the rights conferred by
articles 14, 19 and 31; and (iv) it prohibits the calling in question in any Court
such a law, if it contains a declaration that it is for giving effect to the policy
of State towards securing the principles specified in clauses (b) and {c) of Art.
39, on the ground that it does not give effect to such a policy of the State,
The first clement would be wltra vires the amending power conferred by article
368 if it comprehends within it the damaging or destruction of the fundamental
rights. The second, namely, saking away o% the fundamental rights would be

# vires the amending power, for, taking away of these fundamental rights is
synonymous with destroying them. The third, namely, abridging of these rights
is not the same thing as damaging and the validity will have to be cxamined
and considered separately in respect of each of the fundamental rights, An
abridgement ceases to be an abridgement when it tends to affect the basic or
essential content of the right and reduces it to a mere right only in rame and in
such a case it would be witra wires the power under article 368, In so far as
article 31C authorises or permits abridgement of the rights conferred by article
19 it would be intra vires the amending power as therehy damaging or emascula-
ting of these rights is not authorised. [pp. 537, 538]

The guarantee of equality in article 14 has incorporated the principle of
Yiberty’ and ‘equality’ embodied in the Preamble to the Constitution, Two con-
cepts are inherent in this guarantee, one, of ‘equality before the law', a negative
one, and the other, equal protection of the laws, a positive onc. The impact of
the negative content on the positive aspect has not so far been clearly discerned
in the decisions of this Court which has been mostly concerned with the positive
aspect. [pp. 538, 539]

The lifting of the embargo of Art. 14 on any law made by Parliament or
the Legislature of a State under Art. 31C would abrogate that right altogether.
It may be that the objective of article 39(b) and (5‘ may form a basis of
dassification depending on the nature of the law, the for which it was
enacted and the impact which it has on the rights of citizen; but the right to
equality before the law and equal protection of laws in srticle 14 cannot be
disembowelled by classification. In so far as the abridgement of the right con-
ferred by article 14 is concerned it would be sltre sires for the reason that a
mere violation of this right amounts to taking away or damaging the right. It
is clear that the very nature of the objectives in article 39 (b) and (c) is such
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chat article 14 is inapplicable. The only purpose which the exclusion of article
14 will serve would ge to facilitate arbitrariness, inequality in distrfbution or to
etiable the conferment of patronage, The right utﬁer article 14 will only be
available to the person or class of persons who would be entited to receive
the benefits of distribution under the law, In fact the availability of article 14
in respect of laws under article 31C would ensure ‘distributive justice’ or
«<conomic justice which without it would be thwarted. In this view of article
31C visa-vis Art, 14, any analogy between article 31C and art. 31A which is
sought to be drawn is misconceived, because, under the latter provision the
exclusion of Art, 14 was necessary. to protect the subject-matter of legislation
permissible thereunder in respect’ of compensation payable to the expropriated
owner, Further, in article 31A the exclusioh of art. 14 was confined only to
acquisition etc, of the property and not to the distribution aspect which is not
the subject-matter of that article, whereas, the exclusion of art. 14 affects distri-
bution which is the subject-matter of article 39(b) and (c). It cannot be
presumed that Parliament by exercising its amending power under art. 368
intended to confer a right on Parliament and the legislatures of the states to
discriminate persons similarly situated or deprive them of equal protection of
laws. The cbjectives sought to be achieved under article 39(b) and (c) can be
achieved even if the words “article 14" is severed. [pp. 540 to 544]

The law under article 31C will only operate on “material resources” “concen-
tration of wealth” and “means of production”, therefore, the rights in article
19(1)(a) to (e¢) would have no relevance and are inapplicable. [p. 549]

In so far as article 31(2) is concerned section 2 of the Twenty Fifth
-Amendmeat Act has already abridged the right contained in articles 31(2) and
a further abridgement of this right authorised by article 31C may amount in a
given case to the destruction or abrogation of that right and it may then have
to be considered in each case whether a particular law provides for such an
amount as would constitute an abrogation or the emasculation of the right under
article 31(2) as it stood before the Constitution (Twenty Fifth) Amendment
{pp. 549, 550] '

[On the fourth element his lordship agreed withi the reasoning and con-
clusion of Khanna J. it so far it related only to the severence of the part
relating to the declaration,] {p. 550]

Akdasi Padhan v. State of Orissa, [1963] Supp. 2 S.C.R. 691, The Provincial
Transpor: Service v, State Indusirial Court, [1963] 3 S.C.R. 650, The State of
Bihar v. Maharajadhiraja Sir Kameshwar Singh & Ors, [1952] S.CR. 889 at p.
997, State of U.P. v. Deoman Upadhyaya, [1961] 1 S.CR. 14 at p. 34, Lachman
Dus on behalf of Firm Tilak Ram Ram Buz v, State of Punjab, [1963] 2 S.CR.
353, Ram Krishna Dalmia v. Shri Justice S. R. Tendolkar & Ors,, [1959] S.CR.
279, Madhya Pradesh v, G. C. Mandawar, [1955] 1 S.C.R. 599, Balmadies Plan-
tations Lid. and Others v. State of Tamil Nadu, {1972} 2 SCR. 133, Nagpur
Improvement Tyust v, Vithal Rao and State of Bombay and Another v, P. N.
Baisara, {1951] S.C.R. 682, referred to

The first part of article 31C may be held to be intrs vires the amendin
mv:r only if those portions of the article which makes it ultra yires the amend-
: power are severed from the rest of it. The portions that may have to be
: :eve.rcd are the words “is inconsistent with or takes away, or * and the words
article 14” and part dealing with declaration by reason of which judicial review
is excluded. The severability of these portions is permissible in view of the



42 SUPREME COURT REPORTs [1973] Supp. s.cr.

principles laid down by this Court in R, M., D. Chamerbeugwalla v, Ugion of
India. In the result, on the construction of article 31C after severing the portions
indicated, s. 3 of Twenty Fifth Amendment is valid. [p. 550)

Punjab Province v. Daulat Singh & Ors., [1945]1 73 Indian Appeals 59;
[1946] F.C.R. 1 RM.D. Chamerbaugwalla v. The Union of India, [1957] S.CR.
930, In Re. The Hindu Woman's Rights to Property Act, [1941] F.CR. 12, Cor-
poration of Calcutta v. Caleurta Tramways Co. Lid.,, [1964] 5 SCR. 25, and
Kameshwar Prasad v. State of Bihar, [1962] Supp. 3 S.C.R. 369. referred to

State of Madhya Pradesh v. Ranojirao Shinde & Anr.,, [1968] 3 S.CR. 489,
distinguished.

[On the view aken, his lordship did not find it necessary to consider the
question whether article 31C delegates the power of amendment to the State
Legislatures and Parliament,] [p, 537]

The Constitution {Twenty Ninth) Amendment is valid,

But whether the Acts which were brought into the Ninth Schedule by that
amendment or any provision in any of them abrogate any of the basic elements
or essential features of the Constitution will have to be examined when the
validity of those acts is gone into, Further, the contention that article 31B is
isx;&msast‘esl]y connected with article 31A is unacceptable and must be rejected. [pp.

H

Palckar, ]. The Constitution Tweaty Fourth, Twenty Fifth and Twenty
Ninth Amendment Acts are valid. {p. 632

The power and procedure for amendment of the Constiration were con-
tained in the unamended Article 368. The process which bring about the
result of amendment of the Constitution is the exercise of Constituent power,

[pp. 561, 566, 632)

The Constitution is mot 2n indigenous product. When our Constitution was

framed in 1949 the framers of the Constitution knew that there were two con-.
trasted types of democratic Constitutions in vogue in the world—one the ‘flexible’

type whach could be amended by the ordinary procedure governing the making
of a law and the other the ‘rigid’ type which could be so amended but required
a special procedure for i#ts amendment. From the special provision made in
article 368 for the amendment of the Constitution it follows that our Constitution
is a rigid or controlled constitution because the Constituent Assembly has ‘left
a special direction as to how the Constitution is to be amended’. In view of
article 368 when the special procedure is successfully followed, the proposed
amendment automaticaily becomes a part of the Constitution or, in other words,
it writes itself imo the Constitution. The Constitution of India gives specific
powers of ordinary- legislation to the Parliament and the State legislatures in
respect of well demarcated subjects, Since the result of following the special
procedure under article 368 is the amendment of the Constitution the process
which brings about the result is known as the excrcise of constituent power by
the bodies associated in the task of amending the Constitution, Therefore, when
the Parliament and the State legislatures function in accordance with article 368

with a view to amend the Constitution, they exercise constituent power as dis-

tinct from their ordinary legislative power under Articles 245 to 248. Article 368
is not entirely procedural, The clear mandate that on the procedure being followed
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the proposed amendment shall become part of the Constitution is the substantive
part of the article, Therefore, the special power to amend the Constitution is to
be sought in article 368 only and not elsewhere. [pp. 558 to 563]

Automobile Transport Ltd. v. State of Rajasthan, [1963] 1 S.CR. 491 and
Mc Cawley v. The King, 1920 AC. 691, referred to. el

[The view of the leading majority in Golaknath that the power to amend the
Constitution is to be found in article 248 read with the entry 97 List I held
incorrect.] [pp. 565, 566]

By describing the power as ‘Sovereign’ Constituent power it is not the inten-
tion to declare that legal sovereignty lies in this or that body. The word
‘sovereign’ is used as a convenicnt qualitative description of thé power to high-
light its superiority over other powers conferred under the Constitution. The
word, therefore, simply stands as a description of a power which is superior
to every one of the other powers granted to its instrumentalities by the Consti-
tution. The amplitude and effectiveness of the constituent power are not impaired
because it is exercised by this or that representative body or by the people in a
referendum, And, the power to amend does not become more or less in content
according to the nature of the body which makes the amendment. The people
themselves having withdrawn from the process of amendment and entrusted
the task to the Parliament, instead of to any other representative body, it is
obvious that the power of the authorities designated by the Constitution for
amending the Constitution must be co-extensive with the power of a convention
or a Constituent Assembly, had that course been permitied by the Constitution.
The raison d'etre for making provision for the amendment of the Constitution
is the need for orderly change. Between the two coordinates, namely, the need
for orderly government and the demands for orderly change, both in accordance
with the Constitution, the makers of the Constitution provide for its amendment
to the widest possible limit. Whichever way onc looks at the amending power
in a Constitution there can be hardly any doubt that the exercisc of that power
must correspond with the amplitude of the power unless there are express or
necéssarily implied limitations on the exercise of that power, The meaning of
the wotd ‘amendment of the Constitution’ cannot be less than “amendment” by
way of addition variation or repeal, of any provision of the Constitution which

is the clarification of that expression accepted by the Constitution Twenty Fourth
Amendment, [pp. 567 to 573]

Dodge v, Woolsey, [1866] 18 How 331 at 348, United States v. Sprague, 282
U.S. 716, Hawke v. Smith, 253 U.S. 223, British Coal Corporation v. The King,

1935, A.C. 500 and Edwards v. Attorney-General for Canada, 1930 A.C, 124, 136,
referred to,

The grant of power under article 368 was plenary, unqualified and without
g;;] limitations except as 1o the special procedure to be followed. [pp. 603, 604,

.. The range of amendment was ‘this Constitution’ ‘which meant all the pro-
visions of the Constitution. If any part of the Constitution was intended to be
excluded from the operation of ‘the power to amend it would have normally

_ found a place in or below article 368, “'When the people, through, the Constituent
Assembly, granted the power to amend, they made no reservations in favour of
the ‘people. When the Constituent Assembly directed that amendments of the
Constitution must be made by a prescribed method they necessarily excluded every
other method of amending the Constitution. The grant of power under article
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368 is plenary, uni‘ualiﬁcd and without any limitations except as to the special
procedure to be followed, All provisions in 2 Constitution must be conceded the
same character and it is not possible to say that one is more important and
the other is less important. If the object of a Constitution is orderly government
and orderly change in accordance with the law, it must be conceded that all
Constitutions whether flexible or rigid, must have the power to amend the
Constitution to the same degree. The amending power in a rigid constitution
may, therefore reach all provisions whether important or unimpartant, essential
or non-essential. Having regard to the object of providing an amendment clause
in a modern Constitution amendment must stand for alteration or change in its
provisions. That this was intended is clear from the wording of article 368, The
proviso to the article clearly implies that an amendment under the article secks
to make a change in the provisions of the Constirution, Having regard to the
importance of the amending clause in our constitution an amendment contem-
plates changes in the provisions of the constitution which are capable of being
effected by adding, altering or repealing them, as found necessary from time to
time. Thus, so far as the wording of article 368 itself is concerned there is nothing
in it which limits the power of amendment expressly or by necessary implication,
Consequences of wreckless use of power are political in character with which
the court is not concerned. Consequences may be considered in fxing the
scope and ambit of a power where ﬁwc text of the statute creating the power
is unclear or ambiguous, Where, it is clear and unambiguous courts have to
implement the same without regard to consequences good or bad, just or unjuse.
{pp. 582 to 585]

Edwards v, Lesueur, South Western Reporter Vol, 33, 1130, Livermore v. -
Waite, 102 Ca. 118, Ex-parte Dillon, 262 Federal Rcceortcr 563 decided in 1920,
Dillon v. Gloss, 65 Law edn. 994. Ex-parte Mrs. D. C. Kerby, 103 Or. 612, State
v. Cox, B Ark. 436, Downs v. City of Birmingham, 198-Southern Reporter, 231,
Schneiderman v, United States of America, 87 Law ed. 1796, Rhode Island v.’
Palmer, 64 Law ed. 946, Ullmann v. United States, 100 Law ed. 511, Whitehill
v, Elkins, 19 Law ed. 2d. 228, State v. Fulton, 124 NE. 172 and Vacher's case
1913 A.C. 107, referred to.

]
Article 13(2) did not operate as an express limitation on the amending
power. Amendment of the Constitution is not ‘law/ within the meaning of
artidde 13, [pp. 591, 632]i

The Constitution or its amendment is neither a law In force within the
meaning of article 13(1) continued under article 372(1) nor can it be regarded
as a 'law’ made by the State within the meaning of article 13(2). The bar under
article 13(2) is not merely against law but a law madc by the State. The defini-
tion of the word ‘state’ includes all organs or agencics operating under the
Constitution owing superior obligation to the Constitution. It would be, therefore,
wrong to identify ‘state’ in article 13(2) with anything more than the instruments
created or adopted by the Constitution and which are required to work in con-
formity with the Constitution. By its very definition 2 body or set of l.:odgu
exercising sovereign Constituent power, whether in a ‘fiexible’ or in o ‘rigid
Constitution, is not a governmentsl organ owing supreme obligation to the
Constitution. The body or bodies operate not under the Constitution but over
the Constitution. They do not, while amending the Constitution, function as
governmental organs and therefore cannot be regarded as the State for the pur-
pose of Part III of the Constitution. If fundamental rights in Part III were un-
amendable, nothing would have been easier than to make a 4 on
about it in Part XX which dealt specifically with the subject of amendment of

the Constitution. [pp. 586 to 591]
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Sri Venkataramana v. The State of Mysore, [1958] SCR, 895 and Rana
Singhe's case, [1965] A.C. 172, referred to.

[The decision of the majority in Golaknath that Constitution Amendment
is ‘law’ within the meaning of article 13(2) held incorrect. [p. 597]

There were no implied or inherent limitations on the amending power under
the unamended article 368 in its operation over the fundamental rights.
There can be none after its amendment. [p. 632]

The Twenty Fourth Amendment does no more than give cffect to
Patliament’s acceptance of the view taken in Sankari Prasad’s case, the majority
in Sajjan ‘Singh’s case and the minority in Golak Nath's case with regard to
the amending power in relation to fundamental rights. It is clarificatory of
the original articde 368. What was implicit in Article 368 is now made
explicit and the essence of Articles 368 is retained. Therefore there can be
no objection to the 24th Amendment on the ground that any essential feature
of the Constitutiont is affected. Since article 13(2) does not control an amend-
ment of the Constitution it follows that any arendment of the Constitution
cannot be challenged on that ground and that would be true not only of the
24th Amendment but alse the 25th Amendment and the 29th Amendment.
It may appear as ¥ery odd that while the framers of the Constitution did not
think ‘it necessary to expressly exclude even one provision of the Constitution
from being amended they still intended that this Court as the guardian of
the Constitution should make parts of it unamendable by implying limitations
on the amending powetn This Court cannot constitute itself a guardiam
against change constitutionatly effected, [pp. 598, 599]

So far as the right to property is concerned the Constitution in article
39(b) and (c) expressly declared its determination, in the interest of common
good, to break up concentration of  wealth and means of production in every
form and to arrange for redistribution of ownership and control of the material
resources of the community. If anything in the Constitution deserves to
be called an essential feature this determination is one, That is the Central
jssue in this case. In a real sense concentration of wealth in the form of
agricultural lands was broken and commutiity resources were distributed.
Article 31(4)(6) and article 31A clearly show that community interests were
regarded as supreme and those articles were only a step in the implementation
of the Directive Principles in article 39(b) and (c}). The object of the 25th
amendment is the same viz, implementation of articke 39(b) and (c). In

rinciple there is no difference in article 31A and the new article 31C inserted
the 25th Amendment,” From the conclusion that the power of amendment
remains unqualified by whomsoever it is exercised it follows that there can
be no implied or inherent limitations on the amending power. And, where
power is granted to amend the amending power there is n¢ limit to the extent
this may be done. It may be curtailed or enlarged. Article 368 permits the
amendment of all the provisions of the Constitution expressly and if that
power is to be cut down by something that is said in some other provision
of the Constitution the latter must be clear and specific.’ Where the text is
clear and unambigiuous there can be no recourse to the context or the
scheme of the Act; nor can the context or the scheme be utilised to make
ambiguons what is clear and unambiguous. The word ‘amendment’ used in
the context of a Constitution is clear and unambiguous. [pp. 600 to 609F
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State of Bihar v. Kameshwar Singh, [1952] 8.C.R. 889, Rayn v. Lannox, 1935
Irisk Reports, 170, Moore v, Attorney General for the Irish State, 1935 A.C.
484, Warburton v, Loveland, [1831] II Dow & Clark, 480, Baniley v.
Routherham, 187677, 4 Ch.D 588 (592), Reg v. Burah, [1878] 3 App. (a) 889,
Attorney-General for the Province of Ontario v. Attorney-General for Dominion
of Canada [1912] App. Cas. 571, Webb v. Outrim [1907] A.C. 81, The Amalga-
mated Society of Engineers v. The Adelaide Steamship Company Limited and
others, 28 C.L.R. 129, The Berubari Union and Exchange of Enclaves, [1960)
(3) S.CR. 250 and Secretary of State v. Maharajah of Bobbili, 43 Madras 529,
536 (P.C.}, referred to.

Fundamental rights are not inalienable natural rights. Articles 13 and 32
show that fundamental rights are rights which the people have ‘conferred’
upon themselves. Even the rights conferred are not in absolute terms. They
are hedged in and restricted in the interest of the general public, public order,
public morality, security of the State, and the like which show that social
and political considerations are more important in our organised socicty. The
core philosophy of the Constitution lies in social, economic and political justice.
The Directive Principles of State policy which the Constitution commands
should be fundamental in the governance of the Country require the State
to direct its policy towards securing to the citizens adequate means of liveli-
hood. The mandate in article 39 is as importanc for the state a3 to mdintain
individual frecdoms. It is always a continuous endeavour of the State having
the common good of the people at heart. So to harmenize the Directive
Principles and the fundamental rights that so far as property rights arc
<cencerned, the unlimited freedom te hold it would have to undergo an
adjustmaent to the demands of the State Policy dictated by the Directive
Principles. The attribute of ‘scaredness’ of property vanishes in an egalitarian
society, Once this is accepted and deprivation and expropriation are recog-
nised as inevitable in the interest of a better social organisation in which the
reality of liberty and freedom can be more widely achieved the claim made
.on behalf of property that it is an inmutable natural right loses force, Nor
is it correct to describe the fundamental rights, including the right to property,
as rights reserved by the people to themselves. What the Constitution confer-
red was made revocable, if necessary by the amendatory process. [pp. 593 to 596,
600 to 603 ]

No implied limitations can be inferred from the Preamble. The Preamble
is a part of the Constitution and is amendable under article 368. The sub-
mission that the fundamental rights are an claboration of the Preamble is an
overstatement and a half truth, Most of the fundamental rights may be traced,
tothe principles of Liberty and Equality mentioned in the Preamble. But
whereas the concepts of Liberty and Equality are mentioned in absolute terms
in the Preamble the fundamental rights including the several freedoms are
not couched in absolute terms. They reflect the concepts of ILiberty and
Equality in a very attenuated form with several restrictions imposed in the
interest of orderly and peaccable Government. The Preamble read as a whole
does not contain the implication that in any gepuine implementation of the
Directive Principles a fundamental right will not suffer any diminution. Nor
is there anything in the preamble to suggest that the power to amend the
fundamenial right to property is cut down, The Preamble, it is now well
settled, can neither increase nor decrease the power granted in plain and clear
words in the enacting parts of a statute. [pp. 609 to 613]

A Constitution is an organic instrument continuously growing in utility '
and the question of its repeal never arises as long as orderly change is possible,
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It js the nature and character .of the Constitution as a growing, organic, perma-
nent sovercign instrument of government which exclude the repeal of the
Constitution as a:whole and not the nature and character of the amending
power. [p. 619] . p

If it is the Court that is to decide what are the essential and non-
essential provisions, what stable standard will guide the Court in deciding
which provision is essential and which-is not essential. ' The difficulty assumes
greatér proportion when an’ amendment is challenged on ‘the ground that the
core of an essential feature-is cither damaged or destroyed. Apart from the
difficulty in determining where the ‘core’ of an ‘essential feature’ lies, fantastic
gesults may: follow in working the Constitution, The Court cannot be
Anvited to determine the spirit of the Constitution. When concepts of social
or. cconomic justice are offered for our examination in their interaction on
provisions relating ‘to right to property, matters traditionally left to legisla-
tive ;policy .and- wisdom, we are bound to flounder ‘in labyrinths to the
characttr of which-we-have no sufficient guides.” [pp. 620-622)

. .On a consideration therefore, of the nature of the amending power and
,the unqualified manner in which jt is given in article 368 of the Constitution
-it is impossible to imply: any limitations on the power to amend the funda-
mental rights. -Since there are no limitations express or implied, on ‘the
amending power it must be conceded that all the amendments which are in

question must be deemed to be valid. The Court cannot question their policy
‘or ‘their wisdom. [p. 625]

_-'State of Bihar v. Kameshwar Singh, [1952] S.CR. 889, Ryan v. Lennox,
{1935] . lrish Repores, 170, Moore v. Attorney General for the Irish State,
~'[19351 A.C, 484, Warburton v. Loveland, [1831] Il Dow & Clark, 480 Benfley
'v. Rotherham, 1876771 4 Ch. D. 588, 592, Reg v. Burah, [1878] 3 App. Cas.
‘889, Adritorney-General for the Province of Ontarto v. Attorney-General jor the
Dominion of Canada, [1912] App. Cas. 571, Webb v, Qutrim; [1907] AC. 81,
-The Amalgamated Society of Engineers v. The Adclaide Steamship Company
Limized -and Ors., 28 CLR. 129, .The Berubari Union and Exchange ‘of
*Enclaves, [1960] 3 S.CR. 250 and Secretary of State v. Maharaja of Bobbil;,
43 Madras 529, 536 (P.C.), In re: The Initiative and Referendum Ac:, [1919)
NC. 935, Mangal Singh v. Union of India, [1967] 2 S.CR. 109, 112 and
In re: The National Prokibition cases, 65 Law, Edn., 994, referred to.

'\ Victoria v. The Commonwealth, 45 ALJR, 251, distinguished.

_ Don John Francis Douglas Liyanage & Ors ~. The Oueen, and Rana-
.“:ﬂlf‘,rgb?'.f“fﬂ.ff, [1965] A.C. 172, held inapplicable. Gueen, e

Section of 2 of the Constitution Twenty Fifth ]
valid. [pp. 625, 626] wenty Fifth  Amendment Aet s

Aln {chndmcn_t to the Constitution cannot become invalid because  the
Constitation authorises the legislatures to fix

st ( an ‘amount’ or to speci
‘principles pn’whlch the ‘2mount’ is to be determined instead of ﬁ%uéy g:
-“compensation’ or specifying the principles for determining ‘compensation’, All
that the amendment has done is to negative the interpretation put by this
Court on the concept of compensation.

he conc 1 Whether a particular law fixes an
amount which is illusory or is otherwise a fraud on power denying the

fundamental right to receive an amount specifically conferred by clause” (2),
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will depend upon the law when made and is tested on the basis of clause (2).
The possibility of abuse of a power given by an amendment of the Consti-
tution is not determinative of the validity of the amendment. The pew
clause 2B excluding the application of article I9(1)(f) to a law referred to
in clause (2) of article 31 is merely a restatement of the law laid down by this
Court after the Constitution came into force. [p. 626]

Bank of Toronto v. Lambe 1887, Vol. XIi— Appeal Cases 575, 586-587
and Sitabari Debi & Anr. v. State of Wt Bengal & Anr. [1967] 2 S.C.R. 949,
referred to.

Article 31C included by section 3 of the Constitution Twenty Fifth
Amendment Act is valid.

What is saved by article 31C is a law ie. a law made by a competent
legislature and since the article comes under the specific heading ‘Right to-
property’ in Part III the law must involve right to property. The effect of
the first part of article 31C is the same as if a proviso had been inserted
below article 13(2) or each of the several articles 14, 19 and 31 excluding
their application to the particular types of law mentioned in article 31C. If
the law does not genuinely purport to give effect to the specified directive
principles it will not be secute against the challenge under articles 14, 19 and 31
[pp. 627, 628]

Article 31C does not prevent judicial review., What the court will have
to consider is whether it is a law which can reasonably be described as a law
giving effect to the policy of the state towards securing the aims of article
39(b) or (c). That is an issue which is distinct from the other issue whether
the law does not give effect to the policy of the state towards securing the
said aims. A law reasonably calculated to serve a particular aim or purpose
may not actually serve that aim or purpose; and it is this latter issue which
is excluded from judicial review. In that view of the true nature of article
3IC it cannot be said that the amendment is invalid, [pp. 629 to 631]

Beautharanis v. Illinois 343 U.S, 250, Charles Russell v. The Queen, 1882
(VIII) Appeal Cases 329 (838.840) and Atrorncy-General v. Queen. Insurance
Co. 1878 (3) Appeal Cascs, 1090, referred to,

The Constitution Twenty Ninth Amendment Act is valid. [p. 632]

The argument that unless the Acts incuded in the Ninth Schedule rela-
ted to agrarian reforms the protection of article 31B will not be available
has been rejected by this Court previously, The Twenty Ninth Amendment
is not different from several similar amendments made previously by which
statutes were added from time to time to the Ninth Schedule and whose validity
has been upheld by this Court, [p. 632]

N. B. Jeejeebhoy v. Assistant Collector, Thana [1965] 1 S.CR. 636, refer-
red to.

Khanna, |.: The Constitution Twenty Fourth Amendment is valid. The
amendment made in article 31(2) by the Constitution Twenty Fifth Amendment
is valid. The first part of article 31C introduced by the Constm{txon“Twcnty
Fifth Amendment is valid. The second part of article 31C viz, "and npo"-
law containing a declaration that it is for giving cffect o such policy shall
be called in question in any court nn the ground that it does not give effece
to such policy” is invalid and thercfore has to be struck down, The Consti-
tutioh Twenty Ninth Amendment Act is valid. {pp. 759, 760]
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Article . 368 before Constitution Tiventy VFourth Amendment contain
not only the procedure for the amendment of the Constitution bwt also
confers the power of amending the Constitution, [p. 757]

The words in Article 368 “The Constitetion shall stand amended in
accordance with the terms of the bill” clearly indicate that the article provides
not merely the procedure for amending the Constitution but also contains
the power to amend Article 368. By gc very pature of things the power to
amend the Constitution cannot be in the residuary entry in a federal consti-
tution, because, the power to amend the Constitution will also include the
power to alter the distribution of subjects mentioned in different entries. Such
a power cannot obviously be a legislative- power. Irrespective of the source
of power the words in Article 368 that “the Constitution shall stand amended”
indicate that the process of making amendment prescribed in article 368 is a
scif-executing process. The article shows that once the procedure prescribed
in that article has been complied with the end preduct is the amendment of the
Constitution. [pp. 646-648T :

- The word “law” in Article 13(2) does not indude an amendment of the
Constitution. [p. 758]

An amendment of the Constitution made in accordance with  Article
368 does not constitute “law” for the purpose of article 13(2). The word
“law”, although referred to in a large number of other articles of the Constitu-
‘tion, finds no mention in article 368, What follows as a result of the compliance
with Article 368 is an amendment of the Constitution and not law in the
" sense of ordinary legislation, There is & clear distinction between statutory
law made in exercise of legislative power and comstitutional law made in
exercise of constituent power. A Constitution is a fundamental and basic
law and provides the authority wunder which ordipary law is made. If it
had been the intention of the framers of the Constitution that the law in
article 13 would also include constitutional law including laws relating to the
amendment of the Constitution, it is not explained as to why they ﬁid not
expressly so state in clause (a} of article 13(3). The Constitution itself
contains indications of the distinction between the Constitution and the laws
framed under the Constitution. It is difficult to accede to the contention
that even though the frameérs of the Constimstion put no express limitation in
Article 368 on the power to make amendment, they curtailed that power by
implication under article 13(2). In order to find the true scope of article
13(2) in the context of its possible impact on the er of amendment it
should not be read in isolation but should be read along with article 368,
The rule of construction is to read the actual words used “not in vacuo but
as occurring in a single complex instrument in which ‘one part may throw
light on another”. A combined reading of article 13(2) and article 368
clearly points to the conclusion that the extinguishment or abridgement of
fundamental rights contained in Part Il of the Constitution is not beyond
the amendatory power conferred by article 368. The alleged conflict between
th two articles is apparent and not real because the two provisions operate
in different fields and deal with different objects. Article 368 is independent
and sclf-contained. If there is any limitation on the power of amendment it
must be found in article 368 itself which is the sole fountainhead of power
to amend, and not in other provisions dealing with ordinary legislation. [pp. 655

' : to 660]

The United Provinces v. Mst. Atiga Begum & Ors. [1940] 2 FCR. 110;
lames v. Commonwenlth of Australia, (19363 AC, 578, referred to,
436 8.C. Indiaf73
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The power of amendment under unamended article 368 does not include
the power to abrogate the Constitutipn nor does it include the power 10
alter the basic structure or frame-work of the Constitution. Subject 1o
the resention of the basic structwre or frame-work of the Constitution the
power of amendment is plenary and includes within itself the power .to
amend the wvarious articles of the Constitution, including those relating to
fundamental rights as well as those which may be said to reigte 10
essential features. No part of a fundamental right can daim immunity
from amendatory process by being described as the essence or core of
that right. The power of amendment would also incude within iself
the power to add to alter or repeal the various articles. [pp. 758, 759]

There are no words in  Article 368 to indicate that a limitation was
intended on the power of making amendment of Part III with a view to take
away or abridge fundamental rights. ‘The words “the Constitution shall
stand amended” plainly cover the various articles of the Constitution. It is
difficult in the face of those clear and unambiguous words to exclude from
their operation the articles relating to fundamental rights, It is an elemental
rule of construction that while dealing with a Constitution every word is to
be expounded in its plain obvious and commonsense unless the context
furnishes some ground to contrel, qualify or enlarge it and there cannot be
imposed upon the words any recondite meaning or any cxtraordinary gloss.
It has not yet been crected into a legal maxim of Constitutional construction
that words are meant to conceal thoughts, It cannot be said that the framers
of the Constitution deliberately used words which cloaked their real intention
when it would have been so simple a matter to make the intention clear
beyond any possibility’ of doubt. There is clear indication that the drafting
Committee was conscious ef the nced for having express provision regarding
limitation on the power of amendment in case such limitation was desired.
This is clear from article 305 of the draft Constitution which immediately
followed article 304 corresponding to article 368 of the Constitution as finally
adopted, ‘The speech of Dr. Ambedkar made on September 17, 1949 while
dealing with the provision relating to amendment of the Constitution makes
it clear that the divided the various articles of the Constitution into three
categories. There was nothing in his speech to show that apart from the
three cateporics of articles there was a fourth category of articles contained
in Part IIT which was not amendable and as such could not be the subject
af amendment. The Constitution (First Amendment) Act, 1951, which
abridged and amended certain fundamental rights contained in article 19, was
passed by the provisional parliament which had also acted as the constituent
assembly for the drafting of the Constiution. The First Amendment is a
conternporancous practical exposition of the power of amendment under
article 368, The contemporaneous practical exposition furnished considerable
aid in resolving the doubt in construing the provision of the article. [pp. 64(?5;1])

Oucen v, Burah, [1878) 3 Appeal Cases 889 and William Mcpheran v,
Robbert R, Blacker, 146 U.S. 1. referred to.

This Court has now accepted the view in its decisions since Golak Natk's
case that the speeches made in the Constituent Assembly can be referred to
while dealing with the provisions of the Constitution. The speeches can  be
referred to for finding the history of the Constitutional provision and the
background against which the provisions were drafted. The speeches cannot
form the basis for construing the provisions of the Constitution. [p. 654]

1. C. Golak Nath & Ors. v. State of Punjab, [1967] 2 SCR, 762, H. H.
Maharajadhiraja Madhay Rao Jiwaji Rao Scindia Bahadur & Ors. v. Union of
India, [1971] 3 S.CR. 9, Union of India v. H. S. Dhillon, [1972] 2 SCR. 333.
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The amending clause is the most important part of a Constitution. Upon,
its existence and truthfulness that is, its correspondence with real and natural
conditions, depends the question as to whether the State shall develop with
peaceable contiouity or shall suffer alternations of stagnation, retrogression and
revolution. The framers of our Constitution were conscious of the desirability
of reconciling the urge for change with the need for continuify.. They were
pot oblivious of the phenomenon writ large in hurhan history that change
without continuity can be anarchy ; change with continuity can mean progress;
and continuity without change c¢an mean no progtess, The Constitution
makers have, therefore, kept the balance between the danger of
having an unamendable constitution and a constitution which is easily
amendable. No generation has monopoly of wisdom nor has any generadon a
right to place fettels on future generations to mould the machinery of Govern-
ment and the laws according to their requirements. ‘The grant of power of
amendment is based upon the assumption that as in other human affairs, so
in constitutions, there are no absolutes and that the human mind can never
reconcile itself to fetters in its quest for a better order of things, If it is not
permissible under article 368 to so amend the constitution as to take away or
abridge the fundamental rights in Part Il the conclusion would follow that
the only way to take away or abridge fundamental rights is to resort to extra
constitutional methods like revolution. Between peaceful amendment through
means provided by the constitution and the extra constitutional method with its
dangerous potentialities the former method is to be preferred. [pp. 663 to 670]

The consequences which would follow from the acceptance of the view
that there is no power under article 368 to abridge or take away fundamental
rights would be chaotic. It is one of the well setded rules of construction that
if the words of a statute arc in themselves precise and unambiguous, no more
is necessary than to expound those words in their natural and ordinary sense,
the words themselves in such case best declaring the intention of the legislature.
It is also well settled that where alternative constructions are equally open that
slternative is to be chosen which will be consistent with the smooth working
ot the system which the statute purports to be regulating ; and that alternative
is to be rejected which will introduce uncertainty, friction or confusion into the
working of the system. These principles of construction apply with greater
force when dealing with provisions of a Constitution. As the language of
article 368 is plain and unambiguous it is not possible to read therein a limita-
tion on the power of Parliament to amend the provisions of Part III of the
Consutution 5o as to abridge or take away fundamental rights. Itis also
not permissible in the face of the plain language of article 368 to ascertain by
any process akin to speculation the supposed intention of the constitution
makers. 1f the words are plain and free from any ambiguity the constitution’
makers should be takeh to have incorporated their intention in those words.

Collector of Customs, Baroda v. Digvijasinghji Spinning & Weaving Mills
Lid., [1962] 1 S.C.R. 896, referred to. [pp. 670 to 671]

The argument that an amendment of Part III is possible by making a law
for convening a Constituent Assembly or for holding a referendum  cannot
be accepted. [If Parliament by a two third majority in each house and by
following the procedure laid down in article 368 cannot amend Part III of the
Constitution so as to take away or abridge fundamental rights it is difficult
to understand how the same Parliament can by law create a body which can
make the requisite amendment. If it is not within the power of Parliament
to take away or abridge fundamental rights even by a vote of the two thirds
majority in each house, would it be permissible for the same Parliament ‘to
enact legislation under entry 97 List I of the Seventh Schedule by -simple
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majority for creating a Constituent Assembly in order to take away or abridge
fundamental rights. A body created by Parliament cannot have a power greater
than those vested in the Parliament. If something is impermissible, it would
continue to be so cven though two steps are taken instead of cne for bringing
about the result which is not permitted. Again, the argument that provisions
cculd be made for referendum is equally facile Our constitution makers
rejected the method of referendum. In a country where there are religious
and linguistic minorities, it was not considered a proper method of deciding
vital issues. Thus apart, it is not permissible to resort to the method of referen-
dum unless there be a constitutional provision for such a course in the amend-
ment provision. The selection of the method of amendment having been made
by the Constituent Assembly it is not for the Court to express preference for

another method of amendment. There is no warrant for the proposition that |

since the amendments under Arvcle 368 are brought about by the prescribed
majority of the two houses of Parliament and in certain cases arc ratified by
the State Legislatures and since the amendments are not brought about
through referendum or passed in a Convention, the power of amendment under
article 368 is on that account subject to limitations. [pp. 671-678]

George 5. Hawkes v. Hervey C. Smith, 64 L. Ed. 871, Rhode Island v,
Mirchell, 64 L. Bd. 946 and United States v. Sprague, 282, US. 716, referred to.

Parliament cannot be denicd the power to amend the Constitution as te |

take away or abridge the fundamental rights by complying with the procedure
of article 368 because of any supposed fear or possibility og the abuse of power.
That power may be abused furnishes no ground for denial of its cxistence. The
fact that a prescribed majority of the peoples’ representatives is required for
bringing about the amendment is itself a guarantee thar the power would net
be abused, The best safeguard against the abuse or extravagant use of power
is public opinion and not a ferer on the right of people’s representatives to
change the constitudon by following the procedure laid down in the Consti-
tution itself, For seventcen years from 1950 ull 1967 when Golaknath case
was decided the accepted proposition was that Parliament had the power to
amend Part IIT of the Constitution so as to take away or abridge fundamental
rights. Despite the possession of that power no attempt was made
by Parliament to take away or abridge fundamental rights relating to
cherished values like liberty of person and freedom of expression. - If it was
not done in the past why should it be assumed that the majority of members
ot Parliament, in future, would acquire sudden aversion and dislike for these
values. There is a vital distinction between vesting of power, the exercise of
the power and the manner of its exercise. What is in issuc is whether, on a
true construction of article 368, Parliament has or has not the power to
amend the Constitution so as to take away or abridge fundamental rights. The
answer should be in the affirmative as long as the basic structure of the
Constitution is retained. [pp. 678 to 682]

Prividence Bank v. Alpheus Billings, 29 US. 514, John L. Rapier, Exparte,
15 U.S. 93, Bank of Toronto and Lambe, 12 AC. 575 Massouri Kansas and
Texas Rasleway Co. v. May, 194 U.S, 267, referred to.

The power to amend under article 368 does not include the power to
completely abrogate Constitution and replace it by an entirely new Constitution.
“Amendment” of the Constitution necessarily contemplates that the Constitution
has not to be abrogated but only changes have to be made in jt. The word
“;mendment” postulates that the old Constitution survives without loss of its
identity despite the change and continues even though it has been subjécred to
alterations, ‘The retention of the old Constitution means rctention of the basic
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structure or framie-work of the old Constitution. Although it is permissible
-under the power of amendment to effect changes howsoever important and to
adapt the system to the requirements of changing conditions, it is not permissible
te touch the foundation or to slter the basic institutional pattern. e words

“amendment of the Constitution” with ‘all their wide sweep and amaplitude

cannot have the effect of destroying or abrogating the basic structure or frame-
work of the Constitution. It would not be competent under the garb of
amendment, for instance, to change the democratic Government into dictator.

ship or hereditary monarchy, nor would it be permissible to abolish the Lok

Sabha and the Rajya Sabha, The secular character of the State according to

which the State shall not decriminate against any citizen on the ground of

religion only cannot likewise be done away with. Provisions regarding the

amendment does not furnish a pretence for subverting the structure of the

Constitution nor can article 368 be so construed as te embody the death wish

of the Constitution or provide sanction for ‘what may perhaps be called its

lawful Hara Kiri. ‘The words “amendment of this Constitution” and “the

Constitution shall stand amended”, in article 368 show that what is amended

_is the existing Constitution and what emerges as a result of amendment is not
a pew and different Constitution but the cxisting Constitution though in an

amended form. Subject to the retention of the basic structure or framework

of the Constitution the power of amendment is plenary and would include

within itself the power to add, alter or repeal the various article includiag

those relating to fundamental rights. “Amendment” in article 368 has been

used to denote change. This is a clear from the opening words of the proviso,

to article 368, The word ‘change’ has a wide amplitude and would necessarily

cover case of repeal and replaccment of earlier provisions by new provisions of

different nature. The denial of such a broad and comprechensive power would

introduce such rigidity in the Constitution 8s might break the Constitution

must contain ample provision for experiment and trial in the task of

administration, It is not a document for fastidious dialecties but the means

of ordering the life of a people. It has its soots in the past, its continuity is

reflected in the present and it is intended for the unknown future. [pp. 685, 686,

688.690, 693]

The Court in judging the validity of all amendment would not enter intd
the arena of controversy but would concern itself with the question as to whether
the constitutional requirements for making the amendment have been satisfied.
An amendment of the Constitution in compliance - with the procedure
prescribed by Article 368 cannot be struck down by the Court on the ground
that it is a change for the worse, [p. 694]

. A.K. Gopalan v. State of Madras, [1950] S.CR. 88, British Coal Corpora-
sion v. The King, [1935] A.C. 500 Lochner v. New York [1904] 198 US, 45
and Ferguson v. Skrups, [1963] 372 U.S. 726, referred to.

So far as the expression “essential features” means the basic structure or
frame-work of the Constitution the power to amend does not include within
itgelf the power to change the basic structure or frame-work of the Constitution,
The differentiation between fundamental right and the essence or core of that
fundamental right is an over-refinement wﬁich is not permissible and cannot
stand judicial scruting. The essence or core of a fundamental right must in
the nature or things be its integral part and cannot claim a status or protection
‘different from and higher than that of a fundamental right of which it is
supposed to be the essence or core. There is also no objective standard to
determine as to what is the core of fundamental right and what distinguishes
it from the periphery., The absence of such a standard is bound to introduce
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uncertainty in a matter of so vital an importance as the amendment of the
Constitution. The provisions of the Consttution regarding the power of
making amendment are clear and unambiguous and contsin no limitation om
that power. [pp. 706, 707]
There are no implied or inherent limitations on the power of amendment
apart from those which inhere and are implidis in the word “amendment”,
The power cannot be restricted by reference to natural or himan right.
{p. 759]
So far as the limitation which flows by necessary implication from am
cxpress provision of the Constitution is concerned, the concept derives its
force and is founded upon a principle of interpretation of statutes. In the
absence of any compelling reason it may be said thag a constitutional provision
is not exempt from the operation of such principle. It is not possible to discern
in the language of article 368 or other relevant articles any implied limitation on
the power to make amendment contained in that article. 8o far as the limita-
tion based wpon higher values which are very dear to the human heart and
ar¢ copsidered essential traits of civilised existence is concerned, one obvious
objection which must strike every one is that the Constitudon of India is one
of the lengthiest Constitutions of the World. If it was intended that limita-
tions should be read on the power of making amendment the question would
necessarily arise as to why the framers of the Constitution refrained from
expressly incorporating such limitation on the power of amendment in the
Constitution itself. The theory of implied limitation is based on a doctrinaire
approach and not on what is essential for the purpose of construing and
working a constitution, viz., a pragmatic and practical approach. As the comcept
of implied limitations on the power of amendment based on higher values is
not based upon some express provision of the constitution, it must be regarded
as essentially nebulous. The concept has no definite contours and its  accep-
tance would necessarily introduce an element of uncertainty and vagueness in
a matter of so vitzl an importance as that pertaining to the amendment of the
Constitution, It is difhicult to accede to the submission that the framers of the
Constitution, after having made such detailed provisions for different sub-
jects, left something w be decided by implication, that in addition to what was
said there were things which were not said but which were intended to be as
effective as things said. The quest for things not said but which were to be
as effective as things said, would take us to the realm of speculation and
theorising and must bring in its wake the uncertainty which inevitably is
there in all such speculation and theorising. Natural rights have no proper
place outside the Constitution and the statute. Independently of the Constitution
and the laws of the State, natural rights can have no legal sanction and cannot
be enforced. The binding force of Constitutional and statutory provisions can-
not be taken away nor can their amplitude and width be restricted by
invoking the concept of natural rights, The. rights, as such, cannot be deemed
to be supreme or of superior validity to the cnactments made by the State and
not subject to the amendatory process. The power to amend the provisions of
the Constitution relating to fundamental rights cannot, thercfore, be denied by

describing the fundamental rights as natural rights or human rights. [pp. 695 te
700, 728 to 735)

Mangal Singh v, Union of India, [1967] 2 S.C.R. 109, Alberta Press case,
[1938] Sup. Ct. Reports 100 (Canada), Switmand v. Elbing, [1957] Sup.
Ct. Reports 285 (Canada), Attorney General of Novo Scotia v. Attorney General
of Canada, [1950] Sup. Ct. Reports 31 (Canada) Bribery Commissioner ¥,
Pedrick Rans Singhe, [1965] A.C. 172, McCawley v. The King, 1920 AC.
691 Astorney General for N.S.W. v. Trethowan, [1932) A.C. 256 and State
of Victoria v. Commonwealth, 45 ALLR. 251, held inapplicable.
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Liyanage v. The Qneen, [1966] All ER. 650, distinguished.

National Frohibition Case, 65 L. Ed. 994, Jermish Ryen v, Captain Michael
Leoon, [1935] A.C. Irish Reports 170 and Moore & Ors v. Attorney General for
Irish Free State, {1935] A.C. 494, referred to,

Apart from. the part of the Preamble which relates to the basic structure
. or frame-work of the Constitution, the Preamble does not restrict the power
of amendment. [p. 759]

 The Preamble does not control the power of amendment, There is  posi-
tive evidence in the debates of the Constituent Assembly to show that the Pream-
ble is part of the Constitution, As preamble is part of the Constitution its provi-
sions other than .those relating to the basic structure or frame-work, it may
well be argued, are as much subject to the amendatory process contained in
article 368 as. other parts of the Constitution. If the Preamble itself is amenda-
ble its provision other than those relating to basic structure cannot impose any
implied limitation on the power of amendment. The principle of construction
is that reference can be made to preamble for purpose of construing when the
words of a statute or constitution are ambiguous and admits of two alternative
constructions. When the language of a section or article is plain and suffers
from no ambiguity or obscurity, no gloss can be put on the words of the sec-
tioh or article by invoking the Preamble, The preamble cannot confer any
power per s¢: it can never amount, by implication, to an enlargement of any
power cxpressly given. It can never be the legitimate source of any implied
power, when otherwise withdrawn from the Constitution. Its true office is to
: expound the nature and extent and application of the powers actually conferred
‘ by the Constitution and not substantively to create them. [pp. 710:713]

In re. The Berubari Union and Exchange of Enclaves, [1963] S.CR.
250 and Artorney General v. HR.H. Prince Ernest, {19571 AC. 436, referred 1o,

Right to property does not pertain to basic structure or frame-work of the
Constitution. ’

Although the Preamble gives a prominent place to securing the objective of
social, economic and political justice to the citizens there is nothing in it which
gives primacy to claims of individual right to property over the claims of
social, economic and political justice. ‘There is'no clause or indication in the
Preamble -which stands in the way of abridgement of right to property for
securing social, economic and political justice, Indeed the dignity of the indivi-
® .dual upon which also the preamble has laid stress can only be assured by,

sccuring the objective of social, economic and political justice, The Directive
Principles embody a commitment which was imposed by the Constitution
makers on the State to bring about economic and social regeneration of the
teeming ‘millions who are steeped in poverty, ignorance and social backwardness.
They 1ncorporate a pledge to the coming generations of what the state would
try to usher in, The stress in the impugned amendments to the Constitution
upon changing the economic structure by natrowing the gap between the rich
and the poor is not a recent phenomenon. This has been the objective of the
national leaders since before the dawn of independence and was one of the
underlying . reasons for the first and fourth Amendments of the Constitution.
The approach adopted was that there should be no reluctance to abridge or
regulate the fundamental right to propeity if it was felt nccessary o do so

-
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for changing the economic structure ‘and to attzin the objectives contained im
the Directive Principles. So far as the question is concerned as to whether
the right to property can be said to pertain to basic structure or frame-work
of the Constitution the answer should plainly be in the negative. Basic structure
or frame-work indicates the broad outlines of -the Constitution while the right
to property is & matter of detail. [pp. 716 to 720]

Pariiament can by amendment of the Constitution enlarge its own powers,

Amendment of the Constitution, in the very nature of things, can resuk
in the conferment of powers on or the enlargement of powers of one of the
organs of the State. There is nothing in the Constitution which prohibits or
in any other way prevents the enlargement of powers of Parliament as 2 result
of constitutional amendment and such an amendment cannot be held to be
impermissible or beyond the purview of article 368. Article 368 itself gives,
inter sliz, the power to amend article 368 and an amendment of article 368
which has been brought about in the mariner prescribed by that article would
not suffer from any constitutional or legal infirmity. [pp. 721 to 7231

Jermisk Ryan v. Mischael Lennon, [1935] Irish Repocts 170, referred to..

The Constitution Twenty Fourth Amendment Act was passed in accordance
with the procedure laid down in Ariicle 368 of .the Constitution & it
existed before the passing of the said Act. The Acé does not suffer from
any infirmity and as such is valid. [pp. 737, 759] '

The amendments in article 31(? and the addition of d. 2(B) of the
Constitution Twenty Fifth Amendment Act are permissible undes article
368 and are, therefore, valid. [pp. 739, 741, 759]

The amendment made in article 31{2) by substtuting the word “amount”
for the word “compensation” is necessarily intended to get over the difficulty
caused by the use of the word “compensation”. Whatever may be the connotation
o) the word ‘amount’ it would not affect the validity of the amendment made
in article 31(2). There is no infirmity in the changes made in amcle[ 317(329)]

p-

Bela Banerjee, [1954] S.C.R. 558, Vajravelu Muddaiiar, [1965] 1. S.CR; 614,
Shantilal Mangaldas, [1969] 3 S.CR, 341 and R. C. Cooper, [1970] 3 S.CR.
530, referred to. ‘

By the addition of cl. (2B) the amendment secks to overcome the effect
of the decision of this Court in R. C. Cooper v. Union of India, {197_1{211 3 SCR.
530 that article 19{1)(f) and 31(2)} are not mutually exclusive. e chan
made by the addition of clause (2B) in article 31(2) is permissible un
article 368 and cannot be held to be invalid. [p. 741]

The first. part of article 31C introduced by Constitution Twenty Fifth
Amendment is ydlid. [p. 759] ‘

The first part of article 31C is similar to article 31A except in respect of
the subject matter, Both articles 31A and 31C deal with right to property,
The objective of article 31C is to prevent concentration of wealth and means
of production and to ensure the distribution of ownership and the control of
the material resources of the community for thé common good. Article 31C
is thus essentially an extension of the principle accepted in article 31A. Article
31A having been held to be valid during all these years its wvalidity
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cannol now be questioned on account of the doctrine of stere decisis. The
ground which sustained the validity clause (1) of Article 31A would equally
sustain the validity of the first part of article 31C. [pp. 743, 744]

Sankari Prasad v. Union of India, [1952 ]S.C.R. 89 and Lesser v, Garnet,
258 U.S, 130 referred to.

The second part of article 31C contains the seed of national disintegration
and is invalid on the grounds: (i} It gives a carte blanche to the legisla-
ture to make any law violative of articles 14, 19 and make it immune
from attack by insevting the requisite declaration. Article 31C taken along
with its second pars, gives in cffect the power to the legislature, sncluding
a State Legislature to amend the Constitution in important respects; and
(%) it goes beyond the permissible limits of what constitutes amendment
under article 368 since the exclusion of ecven limited fudicial review strikes
at the basic structure of the Constitution. [pp. 739, 760]

The effect of the second part of article 31C is that even though a law is in
substance not in furtherence of the objects mentioned in articles 39(b) and (c)
and has only a slender connection with those objects, the declaration made by
the legislature would stand in the way of a party challenging it on the
ground that it is not for the furtherence of those objects. A power is thus
conferred to make a declaration in respect of any law made in violation of
the provisions of articles 14, 19 and 3L and, in further en}gow':ring the state
legisiature to make laws immune from attack on the ground of being viokative
of articles 14, 19 and 31 by inserting the requisite declaration, the authority
vested with the power to make amendment under irticle 368 has in efféct
delegared of pranted the power of amendment in important respect to a state
legislature. The power of amendment being of such vital importance can
neither be delegated nor can those vested with the authority to amend abdicate
that power in favour of another body, Article 3IC taken along with the
second part relating to the declaration departs from the scheme of articie 31A,
because, while the protection afforded by article 31A is to laws made for
specified subject the immunity granted under article 31C  can be avaucd of
even by laws which have not been made for the specified objects. Judicial
review is an integral part of the constitutional system. It is open to the
authority amending the Constitution to exclude judicial review regarding the

“validity of an existing statute. It is like-wise open to the authority to exclude

judicial review regarding the validity of a swatute which might be enatcted
by the legislature in future in respect of a specified subject. In such an event
judicial review is not excluded for finding whether the statute has  been
enacted in respect of the specified subject. Both the above types of Constitutional
amendments are permissible under article 368, What is not permissible is a
thisd type of Constitutional amendment according to which * the amending
authority not merely exclude judicial review regarding the validity of a statute
which might be enacted by the legislature in future in respect of a  specified
subject, but also exclude judicial review for finding whether the statute enacted
by the legislature is in respect of the subject for which judicial review has
heen excluded. The position under article 31C is that though judicial review
has been excluded by the authority making the Constitutional amendment the
law in respect of which judicial review has been excluded is one yet to be
passed by the legislatures, In view of the conclusive nature of the declaration
it would be straining the language of article 31C to hold that a court can,
despite the requisite declaration, go into the question that it does not give
effect to the policy of the State towards securing the principles, specified in
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clauses (b} or {c) of article 39, Therefore, the second part of arucle 31C
goes bcgond the permissible limit of what constitute amendment under article
368 and strikes at the basic structure of the Constitution, The second part
of the article and its invalidity will not affect the validity of the remaining part.

[pp. 745 w0 756)

Tﬁe‘Can:r_itut.:'on (Twenty Ninthy Amendment Act does not suffer from
any infirmity and as such is valid. [p. 760]

The contention that articles 31B and 31A are linked together and that
only such enactments can be included in the Ninth Schedule as fall within the
ambit of article 31A was repelled by this Court in Jesjecbhoy v. Assisiant Col.
lector, Thana [1963] 1 S.C.R, 636. There is no cogent ground to take a
different view. [p. 757]

Mathew, ].: The Constitution Twenty Fourth, Twenty Fifth and Twenty
Ninth Amendments arc valid. [pp. 856, 857]

The decision in the Golaknath case that Parliament had no power 1o
amend fundamental rights in such a way as to take away or abridge them was
wrong. The power to amend under ariicle 368 as it stood before the Twensy
Fourth Amendment was plenary in character and extended to all provisions of
the Constitusion, The Twenty Fourth Amendmen: did not add anything to
the contens of article 368 as st stood before the amendment. The amendmens
is declaratory in character except as regards the compulsory nature of the assent
of the President 1o a Bill for amendment, Undev the article as amended all the
provisions of the Constitution can be amended by way of addition, variation
or repeal. The only limitation is that the Constitution cannot be repealed or
abrogated in the exercise of the power of amendment without substituting
mechanism by which the State is constituted and organised. Thar limitation
flows from the language of the article itself. [p. 857]

Although the word amendment has a variety of meanings we have 1o
ascribe to it in the article 2 meaning which, is appropriate to the function te
be played by it in an instrument apparently intended to endurc for ages to
come and to meet the various crises to which the body politic will be subject.
The nature of that instrument demands awareness of certain presupposition.
The Constitution has no doubt its roots in the past but was designed primarily
for the unknown future. No existing constitution has reached its final form and
shape and become, as it were, a fixed thing incapable of further growth, In
interpreting a Constitution the Court should avoid a narrow and pendantic
approach. Everything turns upon the spirit in which a Judge approaches the
question before him. The words he must construe are, generally speaking, mere
vessels in which he can pour nearly anything he will. Seeing therefore that it
is 2 “Constitution that we are expounding” and that the Constitution makers
had before them several Constitutions where the word “amendment” aor
“alteration” is used to denote plenary power to change the fundamentals of the
Constitution, the word amendment cannot be given a narrow meaning; but
being a familiar expression it was used in its familiar legal sense. The power
to amend under that article included the power to add any provision to the
Constitution, to alter any provision, substitute any other provision ia its place
and delete any other provision. But, when the article said that on the bill for
the amendment of the Constitution receiving the President’s assent “the Cons-
titution shall stand amended” it seems to be fairly clear that a simple repeat
or abrogation of the Constitution without substituting arz:r.hing in the plage -
of the repealed Constitution would be beyond the scope of the amending power,
for it, a Constitution werc simply repealed it would not stand amended.

[pp. 766 to 7693
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~ Sankari Prasad v. The Union of India, g1952] S8.CR. 89, Sajjan Singh w.
The Statz of Rajasthan, [1965] 1 S.C.R, 933, Golaknath v. State of Punfab,
[1967] 2 S.C.R. 762, Rhode Isiand v. Palmer, 253 U.S, 360, State (At the Prose-
cution of [eremiah Ryan and Others) v. Captain Michsel Lannon and Others,
[1935] Irish Reports 170, Re the Central Provinces and Berar Sales of Motor
Spirit and Lubricants Taxation Act, 1938, etc. [1939] F.C.R. 18, The Queen
v. Burah [1878] 3 A.C. 889, 904.905, Attorncy General for Ontario v. Attorney
General for Canada [1912] A.C. 571 at 583, referred to.

In a rigid Constitution there is a limitation upon the power of the legis-
lature by something outside itself. There is a greater law than the law of the
ordinary legislature and that is the law of the Constitution which is of superior
obligation unknown to a flexible Constitution. If a special procedute is pres-
ceibed by the Constitution for amending it, different from the procedure for
passing the ordinary law, then the Constitution is rigid. [p. 770]

Article 368 as it stood before the Twenty Fourth Amendment contained
not only the procedure but also the substantive power of amendment, As the
article laid down a procedure different from the. procedure for passing ordinary
law our Constitution is a rigid one and the power to amend a Constituent
power. The vital distinction between Constitutional law and ordinary law in
a rigid Constitution lies in the criterion of the validity of the ordinary law.
An ordinary law, when questioned, must be justified by reference to the higher
law embodied in the Censtitution; but in the case of a Constitution its validiry
is, generally speaking, inherent and lies within itself, Onece it is realised that
a Constitution differs from law in that a law is valid only if it is in conformiry
with the Constitution and that the body which makes the ordinary law is
not sovereign, but derives its power from the Constitution, an amendment to
the Constitution has the same validity as the Constitution itself, although the
question whether the amendment has been made in the manner and form
and within the power conferred by the Constitution is always justiciable. Just
as an ordinary law derives its validity from its conformity with the Constitution,
so also, an amendment of the Constitution derives its validity from the Cons-
titution. An amendment of the Constitution can be wulra pires just as an
ordinary law can be. [pp. 769, 771, 772]

The word law in Article 13(2), in the context could only mean an ordinary
law. If the power to amend was to be found within articie 368 and nor vnder
Article 248 read with entry 97 of List I of the Seventh Schedule, it stands to
reason to hold that the Constituent power for amendment of the Constitution
is distinct from Legislative power, The legislative power of Parliament under
entry 97 of List I of the Seventh Schedule is exclusive and the power to amend
cannot be located in that entry because in respect of the matters covered by the
proviso to article 368 Parliament has no exclusive power to amend the Cons-
titution. Apart, the power to amend a rigid Constitution not being an ordinary
legislative power but a Constituent one, it would be strange that the Constitution
makers put it sub-silentio in the residuary lepislative entry. Article 368 was
cledr that when the procedure prescribed by the article was followed, what
resulted was an amendment of the Constitution, The article prescribed a proce-
dure different from the legislative procedure prescribed in article 107 two 111
read with article 100. [pp. 772-775]

There is a distinction between a general power to legislate and a power
to legislate by special legislative procedure and the result of the exercise of
the two powers are different. Me Cawley v, The King and The Bribery Com-
missioner v. Pedrick Rana Singhe do not show that the power to amend the
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Constitution is a legislative power. The substance of the decision in Rane
Singhe’s case is that though the Ceylon Parliament has plenary power of
ordinary legislation, in the exercise of its Constituent power it was subjeet
to the special procedure laid down in s, 29(4). The decision therefore makee a
clear distinction between legislative and Constituent powers. Again, there is
no analogy between power of amendment in Canada which is legislative in
character and the power of amendment under article 368 which is 2 Constituent
power. Under a Controlled Constitution like ours the power to amend cannot.
be a legislative power; it can only be a Constituent power. [pp. 776-779]

The argument that if fundamental rights werc intended to be amended
in such a way as to abridge or taken them away considering the paramount
importance of the rights the procedure required by the proviso to article 368
would have been made mandatory overlooks the purpose of the provise. The
purpose of the proviso is that the rights, powers and privileges of the States
or their status as states should not be taken away or impaired without their
perticipation to some extent in the amending process. [p. 779]

Golaknath case {1967] 2 S.CR. 762, held incorrect.

Me¢ Cawicy v. The King [1920] A. C, 691, The Bribery Commissioner v.
Pedrick Ranasinghe [1964] 2 W.LR, 1301; [1965] A.C, 172, explained.

Contemporaneous practical exposition is a valuable aid to the meaning of
a provision of the Constitution or a statute, The Constitution {First Amendment)
Act amended the Fundamental rights under Article 15 and 19 in such a way
as to abridge them. Even the strong opponents of the amendments never made a
whisper of a suggestion in their speeches that fundamental rights were not
amendable. If the debates in the Constituent Assembly can be looked into to
understand the legislative history of a provision of the Constituton including
its derivation, that is, the various steps leading upto and attending its enact-
ment to ascertain the intention of the makers of the Constitution, it is difficult
to sce why the debates are inadmissible to throw light on the purpose and
general intent of the provision. After all, legislative hustory only tends to reveal
the legislative purpose in enacting the provision ard thereby sheds light upon
legislative intent. That it was Dr. Ambedakar’s view that all the articles could
be amended is clear from his speeches in the Constituent Assembly. He refuted
the suggestion that fundamental rights should be absolute and unalterable.
The framers of the Constitution would have specifically provided for an excep-
tian in article 368 if they wanted that the fundamental rights should not be
amended in such a way as to take away or abridge them. [pp. 779 to 785]

A. K. Gopalan v. The State of Madras, [1950] S.C.R. 88, Swate of Travan-
sore-Cochin and Others v. The Bombay Co. Ltd. etc, [1952] S.C.R. 1112,
Golaknath Case, [1967] 2 S.C.R. 762, 791 Madhav Rao v. Unjon of India, [1971]
3 S.CR. 983, Union of India v. Harbhajan Singh Dhillon, [1971] 2 8.C.C. 779,
referred to.

It was necessary to incorporate article 13(2) in the Constitu':on to indicate
the cxtent of the invasion of the fundamental right which would make the
impugned law void. Every limitation upon a fundamental right would not be
an zbridgement of it. Whether a specific law operates to abridge a4 specifically
given fundamental right cannot be answered by any dogma whether of
# priori assumption or of mechanical jurisprudence. The Court must arrive at
a value judgment as to what it is that is to be protected from abridgement and
then it must make a further value judgment as to whether the law impugned
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réally amounts to an abridgement of that right. In this process the Court will
have to look to the Directive Principles in Part IV to see what exactly is the
centent. of the fundamental rightt The Court would generally be more astute
to profect personal rights than property rights. [pp. 785, 786]

4. K. Gopalan v. State of Madras, [1950] S.C.R. 88.

'Theré are no implied or inhérent limitations upon the power of amendment
under article 368. [p. 857}

. The basic premise of the argument that there are inherent and implied
limitations is that the ultimate legal sovereignty under the Constitution resides
in the people. The Constitution was framed by an assembly elected indirectly
on, 3 limited franchise.and .the Assembly did not represent the vast majority
of the people of the Country. It does not follow that because the people of India
did. not frame the Constitution or ratfy it, the Constitution has no legal
validity. If the legal source for the validity of the Constitution is not that it
was framed by the people, the amending provision has to be construed on its
own language without reference to any extraneous consideration as to whether
the people did or did not delegate all their Constituent power to the amending
body or that the people reserved to themstlves the fundamental rights. Even
on the assumption that it was the people who framed the Constitution could
it be said that after the Constitution was framed the people still retain and
can excrcise their sovereign constituent power to amend or modify the basic
strii¢cture or the essential features of the Constitution by virtue of their legul
sovereignty ¢ [pp. 786-750]

- Seeing however that the people have no constitutional or legal power
assigned to them under the Constitution and that by virte of their political
supremacy, they can unmake the Constitution only by a method not sanctioned
by the juridical order, namely, revolution, it is difficult to agree that the kegel
sovereignty under the Constitution resides in the people or that as the ultimate
legal sovereign the people can constitutionally change the basic strucrure of the
Constitution even when the Constitution provides for a specific mechanism for
its amendment. If sovereignty is said to exist in any sense at all it must
exist in the amending body. Under the Constitution the people have delegated
the power to amend the instrument which they created to the amending body.
It was in the exercise of the copstituent power that the people framed the
Constitution and invested the amending body with the power to amend the
very instrument they created with a superadded power to amend that very
power, The instrument they created, by necessary implication, limits the further
exercise of the power by them, though, not the possession of it. There is a
distinction between possession of a right or power and the exercise of iL
The people having delegated the power of amendment that power cannot be
exercised in any way other than that prescribed nor by any instrumentality
other thap that designated for that purpose by the Constitution, The Cons
_ tituent .power is the power exercised in establishing a Constitution, that is, the
fundamental decision on revolutionary reasons tor the organisation and limita-
tion of a new. Government. From this Constituent power must be distinguished
the amending ‘power which changes an existing Constitution in form provided
bxr,‘dtq.'Consﬁmﬁbn itself, for the amending power is itself a constituted
awthority. To say that 2 nation can still exercise unlimited constituent power
_ after having framed a constitution vesting plenary power of amendment under
- ir"in/ s separate body, is only to say that the people have the political power

ta chigge the cxisting order by means of a revolution, But this ﬁmne cannot

v S
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be advanced to place implied limitations vpon the amending power provided
in a written consttution. It is only in a revolutionary sense that one <an
distinguish between Constituent power and amending power. It is based on
the assumption that the constituent power cannot be brought within the frame-
work of the Constitution, The proposition that an unlimited amending authority
cannot make any basic change and that the basic change can be made only
by a revolution is somecthing extra legal np Court can countenance. Under the
Indian Constitution the original sovercign—the people—created by the amending
clause of the Constitution a lesser sovereign almost co-extensive in power with
itself. It might be open to the amending body to amend article 368 itself and
provide for referendum or any other method for ascertaining the will of the
people in the matter of amendment of fundamental rights or any other provi-
sion of the Constitution. If the basic and esscntial features of the Constitution
can be changed only by the people and not by a Constitutional authority like
the Amending body, was it open to the amending body, or would it be open
to the amending body today to amend article 368 in such a way as to invest
the people with that power to be exercised by referendum or any other popular
device ! [pp. 791 to 796]

Mc Culloch v. Maryland, [18197 4 Wheat 316, Seate of West Bengal .
Union of India, [1961] 1 S.CR. 371, 396398, Chisholm v. Georgia, [1793] 2
Dallas 419, 470:471, Huth v. Clarks [1890] 25 Q.B.D. 391, 395; Dodge v.
Woolsey [1856] 18 How. 331, 348, and Cokens v. Virginia, 6 Wheat (19 US.)
264, 381, referred to.

The Preamble is part of the Constitution. That being so there is no valid
reason why the preamble cannot be amended. - The broad concepts of justice—
social, economic and political, equality and liberty thrown "large upon the
canvas of the preamble as eternal verities are mere moral adjudication with
only that content which each generation must pour into them anew in the
light of its own expericnce. An independent judiciary cannot seek to fill them
from its own bosom. If it were to do so, in the end it will ecase to-be
independent. For a country struggling to build up a social arder for frecing its
teeming millions from the yoke of poverty and destitution, the Préamble cannot,
afford any clue to the priority value of these concepts infer se. And, for making
the experiment for building up the social order which the dominant opini
of the community desires, these delphic concepts can offer no solution in
respect of their priority value as among themselves. They offer no guide in
what proportion should each of them contribute, or which of them should
suffer subordination or enjoy dominance in that social order. How then can
one of them operatc as implied limitation upon the power of amendment when
the object of the amendment is to give priority value to the other or others?

{pp. 796 w0 78]

Berubari Case [1960] 3 SCR. 250, 281, 282; Anderson v. Dunn 6 Whes
204; 206 U.S. 1821; referred to.

The theory of implied limitation propounded might ‘invite the comgiest
that “it is anyi.ntcrprctgtion of the Constitution depending on an -implication
which is formed on vague, individual conception of the spirit of thcamg "
Whenever the question of implied limitaion upon tha power of amendment
was raised courts have not countenanced the contention. There is po reason
think that the word ‘amendment’ was used in any narrow sepse in article 3
and that the power to amend under that article was in any way Limied
there is power the fact that it might be abused is no ground for cutting do
its width. The conteption that if the power 0 amend fundamental righe’'in
such a way as to take away or abridge them is to vest in Parliament, ft wotdd'

:
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bring about .catastrophic consequences has an air of unreality when tested In
the hight of what has happened between 1951 when Sankaeri Prasad’s case tecog-
nised the power of the Parliament to amend the fundamentsl rights and 1967
when the Golsknath case was decided. It should be remembered that Parlia-
ment when it cxercises its power to amend fundamental rights is as much the
guardian of the liberties of the people as the Courts. [pp. 799 to 814]

Rhode Isdand v. Palmer, 253 U.S. 330, explained.

.. Leser v. Garnett, 258 US. 130, U. S. v. Sp;rague, 262 US. 716, Schneiderman
w U. 8. 320 US., 118, 137145, U. 8. v. Dennis, 183 Federal Reporter 2d. 201,
and Whizehill v. Elkins, [1967) 189 U.S, 54, 57, referred to,

Ryan’s case, [1935] Irish Reports, 170, Moore v. Attorney General for the
Frisk State, [1935] A.C. 448, rcferred to.

Liyanage v. The Queen, [1967] 1 A.C. 259, explained.
Web v. Ousrim, [1907] AC. 81 (P.C.) referred to.

Alberta Press Case, [1938] 2 D.L.R. 81, Saumur v. City Quebec, [1953]
4 D.LR. 641, Re. the Inmitiative and Referendum Act, (1919) A.C. 935, 945,
A. G. Ontaria v. A. G. Canada, [1911] A. C. 571, Shannon v. Lower Mainland
Dairy Products Board, [1936] A.C. 708, Taylor v. Attorncy General of Queens.
land, 23 CL.R. 457, held inapplicable.

Mangal Singh v. Union of India, [19671 2 S.C.R. 109, held inapplicable.

Victoria v, Commonwealth, 45 Australian Law Journal, 251 and Amealga-

mated Society of Engincers v. Adelaide Steamship Co. Led. [1920] 28, CLLR.
129, referred to. .

Qucen v. Burah, [1878] 3 A.C. 889, held inapplicable.

Mc Culioch v. Maryland [1819] 4 Wheaten 316, Essendon Corporation v,
Criterion Theatres, [1947) 74 CL.R. 1922 and State of West Bengdl v. Union
of India, ALR. 1963 S.C, 1241, referred to.

Vacher and Sons v. London Society of Compositors, ([11913] AC. 107, at p.
121 & 128, Bank of Tovonto v. Lambe, [1887] 12 A.C. 575, 586, Ex-parte
Crossman, 267 US. 120, 12, referred to.

To appreciate the argument that there is inherent limitation on the power
of Parliament to amend fundamental rights it is necessary to understand the
source from which these rights arise and the reason for their fundamentalness.
Natural rights are those rights which are appropriate to man as a rational
and moral being and which are necessary for a good life.  Althouph called
‘rights’ they are per se enforceable in Courts unless recognised by the positive
law of a State, The word ‘right’ has to be reserved for those claims recog-
mised and protected by law. There are rights which inhere in human beings
because they are human beings; whether you call them natural rights or by
seme other appellation is immaterial. As the Preamble indicates, it was o
secure the basic human rights Iike liberty and equality that the people gave
moto themselves the Constitution and these basic rights are an essential feature
wf the Constitution; the Constitution was also enacted by the people to secure
fuistice; .politicAl, social .and economic. Thercfore, the moral rights embodied -
in Part IV of the Constitution are equally an cssential feature of it, the only
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difference being that the moral rights embodied in Part IV are not specifically
enforceable as against the State by a citizen in a Court of law in case the
State fails to implement its duty; but nevertheless, they are fundamental in the
governance of the country and all the organs of the State, including the judiciary,
are bound to enforce thiose directives, The Fundamental Rights themselves have
oo fixed content; most of them are mere empty vessels into which each gene
ration must pour its content in the light of its experience. Restrictions,
abridgement, curtailment, and even abrogation of these rights in circumstances,
not visualized by the Constitution makers might become necessary; their claim
to supremacy or priority is liable to be overborne at particular stages in the
history of the npation by the moral claims embodied in Part IV. Whether a
a particular moment in the history of the nation, a particular Fundamental
Right should have priority over the moral claim embodied in Part 1V or must
yield to them is a matter which must be left to be decided by each generation
in the light of its experience and its values. And, if Parliament, in its capacity
as the Amending Body, decides to amend the Constitution in such a way as
to take away or abridge a Fundamental Right'to give priority value to the
moral claims embodied in Part IV of the Constitution, the Court cannot
adjudge the constitutional 2mendment as bad for the reason that what was
intended to be subsidiary by the Constitution makers has been made dominame,
Judicial review of a consttutional amendment for the reason that it gives
priotity value to the moral claims embodied in Part IV over the Fundamental

Rights embodied in Part IIl is impermissible. Many of the articles, whether i
Part III or Part IV, represent moral rights which they have recognised =

.inherent in every human being in this country. Taking for granted that, by

and large Fundamental Rights arc the extensions, permutations and' combina-

tions of natural rights in the sense explained, it does not follow that there is

any inherent limitation by virtue of their origin or character in their being

taken away or abridged for the common good. The source from which these
rights derive their moral sanction and transcendental character, namely, the

natural law, itsclf recognizes that natural rights are only prima facie righws

liable to be taken away of limited in special circumstances for securing higher

values in a society or for its common good. But the responsibility of

Parliament in taking away or abridging a Fundamental Right is an awesome

one and whenever a question of constitutional amendment which will have

the above cffect comes up for consideration, Parliament must be aware that

they are the guardians of the rights and libertics of the people in a ?utx

degree than the courts, as the Courts cannot go into the validity of the

amendment on any substantive ground. [pp. 814 to 836]

State of West Bengal v. Subodh Gopal {1954] S.C.R. 587, 596, Baschéshdr
Nath v. Commissioner of Income Tazx, Delhs, ete. [1959] Supp, 1 SCR. 528,
605, State of Madras v. Champakam [1951] SCR. 525, Remesh Thapar-y.
State of Madras, [1950] S.CR. 594, State of Bihar v. Shailabals Devi. ﬁgﬁ&
- 'S.C.R. 654, Lachner v. New York 198 US. 45, Stare of Madras v. V. GI{F-
[1952] S.CR. 597, Joint Anti-Fascisst Refugee Committee v. Mc Grad, 341 U
123, Municipal Committee v. The State .of Punjab [1969] 3 S.C.R, 447, 453,
Collector of Customs v. Sampathu [1962] 3 S.C.R. 786, B16, Abbgs v, Uniok
India [1971] 2 S.CR. #46, 470, Quareshs v. Stase of Bihar [1959] S.CR. 629,
Naresth v. State of Moharashsra [1966] 3 S.CR. 744, Carter v. Texas 177U

442, 447, referred to.
Thus, there were no express or implied limitations upon the .power 'of

Parliament to amend the Fundamental Rights in such a way as to destrey
.r“d-mage even the core or essence of the rights. The 24th Amdmt.h
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its language, makes it clear beyond doubt. As the majority decision in the
Golaknath case negatived the constituent power of the Parliament to amend
the Fundamental Rights in such a way as to take away or abridge them which,
according to the Amending Body, was wrong, the Amending Body passed the
amendment to make it clear that the power to amend is located in the article,
that it is a constituent power and not a legislative power as held by the majority -
decision in the Golaknmath case, that the power is plenary in character and that
article 13(2) is not a bar to the amendment of the Fundamental Rights in
such a way as to take away or abridge them under article 368. That the object
of the amendment was declaratory in character is clear from the statement
of Objects and Reasons for the Amendment. An Amending Body can in the
cxercise of its power to amend, if the power to amend is plenary, make an
amendment in order to make clear what was implicit in the article and correct
a judicial error in the interpretation of the article. [pp. 836, 837}

Even if it be assumed that the actwal power for amendment under the article
wis limited, the article gave the Amending Body a potential power, w enlarge
or contract the limit of the actual power, The potential power, when exercised by
the Amending Body, makes the actual power cither enlerged or contracted,
[p. 837]

. The word ‘amount in arsicie 31(2) as amended by Constitution Twenty
Fifth Amendment does not convey the idea of any norm. The fixation of
the amount or the principle for determining the amount is & matter within
the absolute discretion of the Parliament or the State legislatwres. The Court
cannot go into the question whether the amount fixed by law or the prin-
ciples laid down for determining the amount is adequate or relevant. [p. 846]

It is a mistake to speak of property as if it were an institution having a
fixed content constantly remaining the same; whereas, in reality it has assunied:
most diverse forms and is still susceptible 1o great unforeseen modifications. It
is necessary to distinguish at least three forms at private property; (1) property
in durable and non durable consumer goods; (i) pro in the means of
production worked by their owners; and (iii) property with means of produc-
tion not worked or directly managed by the owners, especially the accumulations.
of masses of property of this kind in the hands of a relatively narrow clasi..
While the first two forms of property can be justified as nevessary conditions.
of a free and purposeful life, the third canmot. For this type of property gives.
power not only over things, but through things over persoms. it is open %o
the charge made that any form of property which gives man power over man
is not an instument of freedom, but, of servitude. Any defence of the righs:
to own and hold property must essentially be the defence of a well distributed.
property and not an abstract right that cam, in practice, be excrcised only by
the few, [pp. 840, 841] ’

When. property is acquired for implementing the directive principles under:
article 39(b) or 39(c), is there an ethical obligation upon the State to pay the
full market value? An adequate theory of social justice should enable one to.
draw the line between justifiable and unjustifiable cases of confiseation. The
whole purpose of the amendment is to exclude judicial review of the question
whether the ‘amount’ fixed or the principle laid down by law is adequate or
relevant. Fration of the amount or the laying down of the principles for
fixing it is left to the absolute discretion of the Parliament or the State Legislatures
on the basis of considerations of social justice. And, the principle of social
Justice will not furnish judicially manageable standards either for testing the-
adequacy of the amount on the relevancy of the principle. [pp. 842 o §46]

536 8.C. India/73
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[His lordship did not find it necessary to go into the question whether
a law fixing an amount which is illusory or which is a fraud on the Constitution
can be struck down by Court. [p. 847]

The declaration vizualized by article 31C that the law gives effect to the
policy of the State towards securing the principles specified in article 39(b)
and (c) of the Constitution would not oust the jurisdiction of the Court to
g0 into the question whether the law gives effect to the policy, The juris-
diction of Parliament or the State legislatures to incorporate the declaration
in a law is conditioned upon the circumstance that the law is one for giving
zffect 10 the State policy towards securing the aforesaid principles. {pp. 334,

855

If the 24th amendment which enables Parliament to make an amendment
of the fundamental rights in such a way as to take away or abridge them is
valid, what is there to prevent Parliament from enacting a Constitutional
amendment making it possible for Parliament or state legislatures to pass laws
for implementing the Directive Principles specified in article 39(b) and 39(c)
which would be immune from attack on the ground that those laws violate
articles 14, 19 and 317 Article 31C is a proviso to article 13(2) in that it
enables Parliament or State Legislatures to pass laws of a particular type which
would not be deemed to be void even if they violate the provisions of articles
14, 19 and 3I. Article 31C mercly carves out a legislative field with reference
to a particular type of law and exempts that law from the ambit of article 13(2)
in some respects. Mercly because a law passed by the Parliament or the State
Legislatures to give effect to the policy of the State towards securing the
Directive Principles specified in article 39(b) and (c) in pursmance to valid
legislative entries in the appropriate lists, might violate the fundamental rights
under article 14, 19 and 31 and such a law is deemed not void by virue of
article 31C, it would not follow that article 31C has invested Parliament in its
legislative capacity or the State Legislamures with power to amend the Cons-
titution. It is not for the Court to prescribe for the society or deny the right
of experimentation to it within very wide limits. [pp. 854, 855]

A law which will never give cffect to the State policy towards securing the
principles in article 39(b) and article 39(c) will enjoy no immunity if any of
its provisions violates these articles. The legislative jurisdiction to incorporate
a declaration that the law gives effect to the palicy of the State is conditioned
upon the circumstance that the law gives effect to the policy of the State towards
securing the directive principles specified in article 39(b) and (c). The declara-
tion can never oust the jurisdiction of the court to see whether the law is
one for giving effect to such a policy, as the jurisdiction of the legislature to
incorporate the declaration is founded on the law being one to give effect to
the policy of the State towards securing these principles, In order % decide
whether a law gives.effect to the policy of the State towards securing the
Directive Principles specified in articles 39(b) or (c} a Court will have to
examine the pith and substance, the true nature and character of the law as
also its design and the subject matter dealt with by it together with its object
and scope. [pp. 855, 836]

Beg. | : Concurring with Ray, Palekar, Mathew and Duwivedi, []: The
Constitution Twenty Fourth, Twenty Fifth and Twenty Ninth Amend-
ments are valid, [pp. 885, 886]

We should approach the questions placed before us from the pragmatic
angle of the changing needs of social and economic orders visualised by those
who were or are the final judges of those needs in exercise of the constituent

power. [p. 882]
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It is clear from the Preamble as well as the provisions of Part III and IV
of our constitution that it seeks to express the principle Salus Poguli Suprema
Lex. In other words, the good of the mass of citizens of our country is the
supreme law embodied in our constitution. The vaice of the people speaking
through the Constituent Assembly, constituted a new “Republic” which was
both “Sovereign and Democratic.” It sought to secure the noble objectives laid
down in the Preamble primarily through both the fundamental rights foundl
in Part IIT and the Directive Principles of State Policy found in Part IV of the
Constitution, It would not be correct to characterise the fundamental rights as
merely the means and the directive principles as the ends of the endeavours
of the people, Indeed, from the point of view of the Preamble both fundamental
rights and directive principles are means of attaining the objectives which were
meant to be served both by the fundamental rights and Directive principles.
Perhaps, the best way of describing the relationship between the two would be
to look upon the Directive Principles as laying down the path of the country’s
progress towards the objectives stated in the Preamble, with fundamental rights
as limit of that path, like the banks of a Howing river, which could be amended
or mended by displacements, replacements or curtailments or enlargements of
any part according to the needs of those who are to use that path. A careful
reading of the debates in the Constituent Assembly leads to this premise or
assmuption. If the path needed widening or narrowing or changing the limits
could be changed, The mandate of article 37 is primarily addressed to the
Parliament and State legislatures, But in so far as courts of justice can indulge
in some judicial law making, within the interstices of the Constitution or any
statute before them for construction, the Courts too are bound by this mandate,
Another valid and significant distinction is that whereas the fundamental rights
are “conferred” upon citizens with corresponding obligations of the State, the
Directive Principles lay down specific duties of the State organs. In conferring
fundamental rights freedom of individual citizens, reviewed as individuals, were
sought to be protected, but in giving specific directives to state organs, the
needs of social welfare, to ‘which individual freedoms may have to yield, were
put in the forefront. A reconciliation between the two is to be always attempted
whenever this is reasonably possible. But there could be no doubt, in cases of
possible conflict, which of the two had to be subordinated, when found embodied
in laws properly made. [pp. 861 w0 865]

Motilal v. Government of the State of Uttar Pradesh, AILR. 1951 S.C, 257,
296; Balwant Raj v. Union of India, ALR. 1968 All, 14, referred to.

" ‘There is a well known distinction between “political sovercignty” and
“legal sovereignty”. Legally the British Parliament transferred the whole of its
legal sovereignty over the people and territories of this Country to the Cons-
tituent Assembly. Thus legal soversignty was vested in the Constituent Assembly
whereas the people of India may be said to be only politically “sovereign™.
The palitical sovereign operated outside the ambit of law, yet, made its impact
and effect felt upon the legal sovereign, the Constituent Assembly. In recogni-
tion of this fact and to bring out that it was really speaking on behalf of the
people of India the Constituent Assembly began the Preamble with the words
“we the people of India”. This meant nothing more than that the Constiment
Assembly spoke for the people of India even though it was vested with the
legal authority to shape the destiny of the Country. through the Constitution
framed by it. There is not to be found, anywhere in the Constitution, any
transfer of legal sovereignty to the people of India, The Constitution is the
legal sovereign recognised by courts although the ultimate political sovereignty
reside in “the people”. The sovercignty of the Constitution is a “feature
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inherent in a genuine whole”, It is not vested in all its aspects in any one of
the three organs of the State, but, may be divided between them. The Constitu-
tion divides or distributes legal sovercignty into three branches or organs of
the State—the Legislative, the Executive and the Judicature. The spherc of
sovereignty of each is sought to be so demarcated by our constitution that the
“genuine whole” appears in the form of three intersecting circles. In  those
portions of these circles where the judicial power intersects the legislative and
the executive powers, the judicature acts as the supervisor or guardian of the
Censtitution and can check legislative or executive action, But in the remaining
parts of the two intersecting circles of the legislative and executive spheres, the
two other branches are supreme legally just as the judicature is in its own.
The judicature is the ultimate testing authority, as the guardian of the Cons-
titution, in so far as the ordinary law making is concerned. In the sphere of
primary fundamental law of the Consttution lies also the amending power
contained in article 358 of the Constitution over which the control of the
judicature is limited to seeing that the form and manner of the amendment is
properly observed. [pp. 865-870]

Dicey, Law of the Constitution, Tenth edn. p. 73 ; Ernest Barker, Principles
of Social and Political Theory 59, 6163 ; Laski; Grammar of Politics 196297,
referred to,

The Constitytion is based on the assumption that it is a means of progress
of all the people of India towards certain goals. The direction towards w%)ich
the nation is to proceed is indicated but the precise methods by which the
goals are to be attained are left w0 be determined by the State organs of the
future. One generation has no right to tie down future generation to its own
views or laws even on fundamentals. We cannot infer from anything in the
language of the unamended article 368 any distinction beyond that found in
the more difficelt procedure prescribed for amendment of certain articles between
more and less basic parts of the Constitution. The function of the amending
provision must necessarily be that of an instrument for dynamic and basjc!
changes in the future visualized by the Constitution makers. The constitutional
function with which the judiciary is entrusted is to see that the chosen vehicle
does not leave the chartered course or path or transgress the limits prescribed
by the Constitution at a particular time. [pp. 871, 872}

In a Constitution like ours we must strongly lean against a construction
which may enable us to hold that any part of the Constitution is exempt from
the scope of article 368 as originally framed. Without express words in article
368 itsell to that effect it is not possible to presume or infer the presence of
any causus omisus. Article 13(2) is meant to deal with ordinary laws or the
functions of the Parliament and of State legislatures in their ordinary law
making capacities. Even if it be assumed that because ‘law’ is not exhaustively
defined by article 13(3) of the Constitution, the term ‘law’ used there could
include the law of the Constitution, another principle of construction apply.
Even a prior general provision followed by an express provision dealing with
a particelar type of law could reasonably exclude the particular and special
from the purview and scope of the general. It is immaterial if the general
provision precedes the provision containing a special law. {pp. 873 to 877]

Hari Shankar Bagla v. M. P. State, [1955] 1 S.CR. 380. Mirfin v. Arwood
1869 L.R. 4 Q.B. 330; Heston Isleworth v. Grout, 1892 2 Ch. 306; Sajjan Singh
v. State of Rajasthan [19651 1 S.C.R. 983; Sankari Prasad v. Union of India.
11952] S.C.R. 89 referred te.
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[The majority view in Golsknath keld erroneous] [p. 885]

The only ‘implied” limitation which can be read into the word ‘amendment’
as “perhaps” necessarily implied, or, as part of the meaning of the word
“amendment” is the one so characterised by Wanchoo, J. in Golakneth case.
In other words it may not include the power of completely abrogating the
Constitution at one stroke, It, however, seems wide enough to erode the Cons-
titution completely step by step so as to replace it by another. [p. §77]

We do not today conceive of public good or progress in terms of
“movement from status to contract”, but in terms of a movement for control
of econemic and other kinds of powers of exploitation by individuals, The
emphasis today is upon due performance of their social obligations by individuals
before claiming any right, however fundamental or important it may be, because,
rights and duties are correlative. [p. 883]

The Constitution is the principal and the source of all constitutionally valid
power and authority in the eye of law. Therefore, there can be no question
of delegation of power of amendment. The declaration contemplated by article
31C is like a certificate given after considering the relevancy of the principles
specified in article 3%(b) and (c) and, therefore, the jurisdiction of the Court
is not ousted. The Courts can still consider and decide whether the declara-
tion is really good or a mere pretence attached to a colourable piece of legisla-
ton or to a law which has no bearing on or nexus with the principles found
in article 39(b) and (c). [pp. 880, 884] ‘

Duwivedi, J.: The Constitution Twenty Fourth, Twenty Fifth and Twenty
Ninth Amendments are valid, [p. 938]

At bottom the controversy in these cases is as to whether the meaning of
the Constitution consists in its being or in its becoming. The Court is called
upon to decide whether it is a prison house or a free land or whether it speaks
for the few or for the many, Tp. 888]

The Constitution of India reflects the hopes and aspirations of the people
of India, emerging from colonial cconomy in the second half of the 20th
century. Constitutions framed in the past for organising political democracy
cannot serve as a safe guide in construing the constitution of India framed for
ushering in social and economic democracy. The Constitution bears the imprint
-of the philosophy of our National Movement for Swaraj. The National Move-
ment was committed (1) to wark for social economic and political equality
of the weaker sections of the people; (2) to disperse concentration of wealth
in any form in a few hands and (3) to acquire property in accordance with
law. The men who took leading part in framing the Constitution were animated
by these noble ideals. They embodied them in the Preamble to the Constitution;
they proliferated them in the Directive Principles of State Policy; they gave
them ascendency over the rights in Part III of the Constitution (See Articles
15(3), 16(4), 3, 19(2) to {6), 24, 25(a) and (b}, 31 (4) (5) and (6)). They
made them “fundamental” in the governance of the Country. They are “vital
principles” for, when, translated into life, they will multiply the number of
owners of fundamental rights and transform liberty and equality from a
privilege into a universal human right. It will be legitimate to bear in mind
the pre-emptive significance of Part IV in understanding the Constitution,

[pp. 888 to B92)
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Residence of amending power

Despite the marginal note to article 368 which indicates that Article 368
is prescribing the procedurc for amendment, several considerations clearly show
that the amending power is located in article 368. The power cannot reasonably
be located in Entry 97 of List I of Schedule VII read with article 248 of the
Constitution.  Article 368 provides specifically for a procedure for amending
the constitution and when the prescribed procedure is followed “the Constitu-
tion shall stand amended in accordance with the terms of the Bill”. Who can
bring about a certain result may truly be said to have the power to produce
that result. Power to amend the Constitution is accordingly necessarily implied
in article 368. The procedure prescribed in article 368 is the exclusive procedure
for amendment of the Constitution. The word ‘only” in article 368 rules out alt
other procedures for amendment. [pp. 892 1o 894]

Nature of amending power

The amending power conferred by article 368 is a constituent power and
oot a legistative power, The framers of the Constitution made a distinction
between “legislative power” and “constituent power”.-Broadly speaking ‘cons-
tituent power’ determines the frame of primary organs of Government and
establishes duthoritative standards for their behaviour, In its ordinary sense
legislative power means power to make laws in accordance with those authori-
tative standards. Legislative power determines the form of sccondary organs
of Government and establishes subordinate standards for social' behaviour.
subordinate standards are derived from the authoritative standards established
by the constituent power. The distinction between constituent power and legis-
lutive power in a controlled constitution proceeds from the distinction between
the law making procedure and the constitution amending procedure, Qur
Constitution is of a hybrid pattern. It is partly controlled and partly uncoatrolled.
When any part .of the Constitution is amended by following the legislative
procedure the amendment is the result of exercise of the legislative powers;
when it is amended through the procedure prescribed by article 368, the
amendment is the result of the exercise of the constituent power. [pp. 894 to 896}

In re : The D2ibi Laws Aet, [1951] S.CR. 787, 812, referred to.

Dominion of amending power

The Phrase “amendment of this Constitution” is the nerve-centre of article
368. Tt is determinative of the dominion as well as the magnitude of the
amending power. The words “this Constitution” embrace the entire Constitu-
tion. The Preamble is part of the Constitution. Thus the amending power can
amend each and every provision of the Constitution including the Preamble
and Part III. [pp. 896, 897]

Magnitude of the Amending Power

The framers of the Constitution enacted article 368 for several reasons.
First, the working of the Constitution may reveal errors and omissions which
could not be foreseen by them. Second, the Court’s construction of the Constitu.
tion may not correspond with the Constitution makers’ intention or may make
the process of orderly govérnment difficult. Third, the Constituent Assembly
which framed the Constitution was not elected on adult franchise and was in
fact not fully representative of the people. The Constitution makers conferred.
wery wide amending power on Parliament because it was believed that Parlia-
ment elected on adult franchise would be fully representative of the entire
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people and that such a Parliament should receive a right to have a fresh look
at the Constitution and to make such changes therein as the entire people
whom jt represents desire. Fourth, at the apex of all human rights is the
right of self preservation., Self preservation implies mutation, that is, adapta-
tion to changing environment, Article 368 is thus shaped by the philosophy
that every generation should be free to adapt the Constitution to the social,
.economic and political. conditions of its time. The nature, object and history
of the amending power and the context of article 368 leave little room for
doubt that the word “amendment’ includes the power of repealing or abrogating
each and every provision of the Constitution. It may be that Parliament may
not be able to annihilate the entire Constitution by one stroke of pen. But it
can surely repeal or abrogate all provisions of Part I[I. The amending power
in article 368 is unlimited and unconfined as the power of Constituent Assembly.
Indeed it may truly be said thar Parliament acts as a Constituent Assembly,

 State of Madras v. Champakam Dorsirajan, [1951] S.C.R. 525 and Kamesh-
war Singh v. State of Bihar, ALLR. 1951 Patna €1, referred to. [pp. 897 to 903]

Meaning of ‘law’ in Article 13(2)

There is a distinction between Constitution and ‘law’. The context of the
word ‘law’ in article 13(2) does not show that it includes an amendment of
the Constitution made under article 368, The Constitution itself makes 2
distinction between ‘Constitution’ and ‘law’. The functional difference in
making a legislative law and an amendment of the Constitution likewise,
explains the g:lsic difference in the procedure prescribed in articles 107 to 111
and in article 368. An expansive construction of the word ‘law’ in article 13(2)
would permanently rule ocut the lawful making of structural reforms in the
social, economic and political frame of the Country, The Constitution makers
must have intended that when a conflict arises between the rights in Pare
IIT and the obligation of the State in Part IV that conflict may be resolved by
an amendment of the Constitution under article 368. The provisions of the
Constitution show that fundamental rights may be taken away or abridged for
the good of the people. The Constitution makers did not regard the rights
mentioned in Part Il as ‘sacrosanct’ or as ‘inalienable’ and ‘inviolable’ or as
immutable. The rights in Part IIl are down right man made. [pp. 903 to 912)

State of Madras v. Sms. Champakam Dorairajan, [19511 SCR. 525, .
Krishnan v. State of Madras, [1951] S.CR. 621 and Basheshar Nath v. Commis-
sioner of Income Tax, [1959] Supp. 1 S.C.R, 528, 604, 605, referred. to.

There are no inherent and implied limitations on amending power in
article 368. The magnitude of the amending power is to be measured by the
rpose which it is designed to achieve than g‘;vthc structure of Parliament,
nder the Constitution some legislative powers are not subject to any inherent
and implied limitations. Nor can implied limitations be spelt out of the vagué
emotive generalities of the Preamble. The Preamble is neither the source of
power nor of limitations on power, The scheme of article 368 is to recreate
the primary organs of state and to redefine, redemarcate and relimit their
powers and functions if and when it becomes imperative to do so for the
good of the people. Accordingly it must plainly have besn the intention of
the Constitution makers that article 368 shouf’d control “and condition rather than
be controlled and conditioned by other provisions of Constitution. The Cons-
titution makers who were familiar with English Constitutional history
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could not conccivably have left undetermined the test of distinguishing the
essential features from the non-essential features or their core. The test is
writ large in article 368 itself. Fvery provision of the Constitution which may
be amended only by the procedure prescribed in article 368 is an essential
feature of the Constitution, for it is more set than legislative laws. The test is
the rigid procedure. The more rigid the procedure the more essential the
provisions amendable thereby, Thus the provisiens specified in the proviso ta
article 368 are more essential than the rights in Part III. Ardcle 368 places
no express limits on the amending power. Indeed it expressly provides for its
own amendment. It is not permissible to enlarge constructively the limitations
on the amending power, Courts are not free to declare an amendment void
because in their opinion it is opposed to the spirit supposed to pervade the
«constitution but not expressed in words. [pp. 912 to 919}

A. K. Gopalan v. The Union of India, [1950] S.C.R. 88, 120, Raja Suriya
Pal Singh v. State of U.P., [1952] S.C.R. 1056, 1068, Babu Lal Pavate v. State
of Boméay, [1960] 1 S.C.R. 905, South India Corporation (P) Ltd. v. The
Secretary, Board of Revenue, Trivandrum, [1964] 4 S.C.R. 280, 295 and Mangal
Singh v. Union of India, [1967] 2 S.C.R. 109, referred 1.

Judicial Review of Constitutional amendments

From Gopalan to Golaknath the Court has shifted from one end to the
«other end of the diagonal, from Parliament’s supremacy to its own supremacy,
At the Centre of the Court’s legal philosophy there is the rational free will of
the individual. This philosophy has entailed the subservience of the Directive
Principles of State Policy to the Fundamental rights, Article 31(4) (5) and (6)
establish beyond doubt that the Constitution makers intended to give ascedancy
to the Directive Principles of State Policy over the fundamental rights. The
‘Constitution does not recognise the supremacy of this Court over Parliament.
The Court may test legislative laws only on the touchstone of authoritative
norms established by the Consttution. Its procedural limitations aside, neither
article 368 nor any other part of the Constitution has established in ezplicit
language any authoritative norms for testing the substance of a Constitutional
amendment, Structural socio-political value choices involve complex and com-
plicated political process. This Court is hardly fitted for performing that
function. Judicial review of Constitutional amendments will blunt the peoples
vigilance, articulateness and effectiveness. Unhedged amending power will not
-endanger the interests of the religious, linguistic and cultural minorities in the
Country. Judicial review will only isolate the minorities from the mainstfeam
of the democratic process. The argument of fear is not a valid argument, While
construing the Constitution it should be presumed that power will not 'be
abused. In the absence of explicit mandate the Court should abstain from
striking down a Constitutiona]l amendment which makes an eadeavour, %o
“wipe out every tear from every eye”. In so doing the court will not be depart-
ing from but will be upholding the national tradition, [pp. 919 to 9247

State of Madras v. V. G. Row, [1954] S.C.R. 597, Virendra Singh and Ors,
v. State of Uttar Pradesh, [1955] 1 S.C.R. 415, State of West Bengal v. Subodh
‘Gopal, [1954] S.C.R. 587, 655, Sajjan Singh v. State of Rajasthan, [1961] 1
S.C.R. 933, Sankari Prasad Singh v. Union of India, [1952] S.CR. 89, Deidi
Laws Act, 11950] S.CR. 519, State of West Bengal v. Anwar Ali Sarkor,
119517 S.C.R. 747, 1079. referred to
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The Twenty Fourth Amendment

Except as regards the assent of the President to the Bill everything else in
the 24th Amendment was already there in the unamended article 368. Accord-
ingly the amendment is really declaratory in nature. It removes the doubts
cast on the amending power by the majority judgment in Golaknath. Even
assuming ‘that the restrictions imposed by Article 13(2) and inherent and
implied limitations were a part of the body of article 368 these restrictions are
now removed by Parliament, for, they will fall within the ambit of the word
“amendment”. The phrase “notwithtsanding anything in this Constitution” on
the newly added cl. (1) of article 368 is apt to sweep away all those restric-
tions. In the result the amending power is now free of the incubus of article
13{2) and inherent and implied limitations. [pp. 924 to 926)

Section 2 of Twenty Fifth Amendment

As the word compensation found place in the old article 31(2) this Court
held that the principles should be relevant to compensation, that is, to the
just equivaient of the property acquired. That word is no more there now
1n “article 31(2). The notion of the relevancy of the principles of compensation
is jettisoned by section 2. Obviously, where the law fixes the amount it
cannot be questioned in any court on the ground that it is mot adequate, that
is, not equal to the value of the property acquired or requisitioned. The legis-
lative choice is conclusive. It would follow that the amount determined by
the principles specified in the law is equally unquestionable in Courts. It is not
permissible to import in the amended article 31(2) the notions of ‘arbitrary
amount’ ot ‘illusory amount’ or ‘frauduient amount’. Although the amended
article 31(2) will abrogate the right of property it is constitutional as it falls
within the scope of the 24th amendment. [pp. 926 to 931}

State of West Bengal v. Mrs. Bela Banerjee, [1954] S.C.R. 558, Vajravelu

v. Special Deputy Collector, Madras, {1965) 1 S.C.R. 614, Union v. Mezal Cor-

gorazion, [1965] | S.C.R. 627, State of Gujarat v. Shantilal Mangaldas, [1969]
S.C.R. 341, R. C. Cooper v, Union of India, [1970] 3 S.C.R. 530, referred to.

Section 3 of the Twenty Fifth Amendment

Under article 31C the Court still retains power to determine whether the
law has relevancy to the distribution of the ownership and control of the
material resources of the community and to the operation of the economic
system and concentration of [wealth and means of production. If the court
finds that the law has po such relevancy, it will declare the law void if it
offends the provisions of articles 14, 19 and 3f. The second part of article
31C excludes judicial review “on the ground that {the law] does not give
effect to such policy”. So, the law cannot be challenged on the ground that
the means adopted by the law are not sufficient to subserve the common good
and prevent common detriment. In other words, the sufficiency of the law’s

efficacy alone is made non-justiciable. {pp. 931 to 934]

Assuming that the Parliament may not delegate the Constituent power,
Article 31C does not authorise the State legislatures and the Parliament as a
legislative body to amend any part of the Constitution. The true nature and
character of article 31C is that they are in partial eclipse as regards laws having
relevancy to the principles specified in article 39(b) and (c). Article 31C is
in the nature of a saving clause to articles 14, 19 and 31. The effect is brought
about directly and immediately by the choice of the Constituent power ex-
pressed in article 31C itself and not by the laws which claim its protection.

[pp. 934 to 936]
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Harishankar Bagia v. The State of Madhya Pradesh, [1955] 1 S.C.R. 380,
referred to.

[On the contention that nationalisation of property 18 not contemplated by
the word ‘distributed’, his lordship did not express any final opinion on the
meaning of word ‘distributed’ in article 3%(b}. He observed + [A] nationalised
property is vested in the State. Through the State the entire people collectively
may be said to own property. It may be said that in this way the ownership
of the nationalised property is distributed amongst the people represented by
the State.] [pp. 936, 937]

Constitution Twenty Ninth Amendment

The argument that article 31B is inexuicably connected with article 31A
and accordlr_lgly any law which is included in the Ninth Schedule should be
connected with agrarian reforms has been rejected by this Court. [pp. 937, 938]

_ State of Bikar v, Maharajadhiraja Sir Kameshwar Singh, [1952] S.CR. 889,
Visheshwar Rao v. State of Madhya Pradesh, [1952) 1 S.C.R. 1020, 1037, N. N.
Jeejbhoy v. Assistant Collector, Thana, [1965] 1 S.C.R. 636, 648, referred to.

C}mnd‘raclmd, /.: The Constitution Twenty Fourth, Twenty Fifth and.
Twenty Ninth Amendment Acts are valid, [p. 1000)

The Constitution Twenty Fourth Amendment merely clarifies what was
true law. Article 368 before the Twenty Fourth Amendment contained
the power as well as procedure for amendment of the Constitution. Article
13(2) took in only ordinary laws, not amendments to the Constitution
effected under article 368. The power of amendment of the Constitution
conferred by the then article 368 was wide and unfettered; it reached every
part and provision of the Constitution, The decision in Golaknath that
Parliament had no power to amend the Constitution 5o as to abrogate or
take away fundamental rights is incorrect, There are no inherent limita-
tions on the amending power in the sense that the amending body lacks
the power to make amendments so as ro damage or destroy the essential
features or the fundamental principles of the Constitution. [pp. 999, 1000]

The whole matter before the Court is truly sui gemeris, [p. 940]

The leading majority judgment in Golaknath did not decide whether
article 368 itself could be amended so as to confer a power to amend every
provision of the Constitution, The case was decided on the basis of the un-
amended article 368. The question whether fundamental rights could be
taken away by amending article 368 was not before the Court. Also,

uestion whether in future Parliament could, by amending article 368 assume
the power to amend every part and provision of the Constitution was not in
issue before the Court. The observation in the leading majority judgment
putting restraints on the future power of Parliament to take away fundamental
rights cannot, therefore, constitute the ratio of the majority judgment. The
view taken by the majority of Judges in Golaknath was that article 368 pres.
cribed not merely the procedurs for amendment but conferred the power to
amend the Constitution and the amending power could not be traced to the
_ Residuary Entry 97 of List 1, Schedule VII read with articles 245, 246 and 248
of the Constitution. [pp. 960, 961]

(i) The various shades of meaning of the word ‘amendment’ may apply
differently in different contexts. In the context in which that word eccurs in
article 368, it is neither ambiguous nor amorphous but has a definite import,
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The proviso to article 368 furnishes intrinsic evidence to show that the word
‘amendment’ is used in that article. not in a narrow and insular sense but is,
intended to have the widest amplitude, The words “such amendment” obviously
means ‘amendment’ referred to in the main body of article 368 and thus the
article' itself envisages that the amendment may take the form of ‘change’.
Paragraph 7 of Part D of the Fifth Schedule and paragraph 21 of the Sixth
Schedule ‘also furnish similar evidence of the meaning of the word ‘amendment’.
.Two things emerge from these provisions of the Schedules, First, the concept
-of ‘amendment’ as shown by ‘clause (1) of the Schedules takes in ‘addition,
variation or repeal’ and sccondly that an amendment even by way of “addition,
variation or repeal” would fall within the terms of article 368. It is expressly
excepied from the scope of that article so that it may not fall within it
which it otherwise would, Besides, the legislative history does not justify an
inference that the word amendment was used in the draft article 304 in order
to curtail the scope of the amending power. It is important that five out of
eleven Judges in Golaknath took the view that the word ‘amendment’ must be
given a wide meaning. The leading majority did not consider that question on
the ground that so far as fundamental rights were concerned - the question
could be answered on a narrower basis. Thus the word ‘amendment’ in article
368 has a clear and definite import and it connotes a power of the widest
amplitude to make additions, alterations or variations, The power is so wide
thet it expremly confers a power by clause (e) of the proviso to amend the
amending power itself, 'No restraint having been imposed on the power to
amend the emending power, it is unnecessary to seck better evidence of the
width of the power of amendment under our Constitution. The power of
amendment i3 a safety valve and having regard to its true nature and purpose
it must be construed .as being equal to the need for amendment. The rule of
strict construction is out of place in a Constitutional Act and a “construction
most beireficial to the widest possible amplitude™ of its powers must be adopted.

: [pp. 964 to 967]

(i) The Constitution is the fundamental or basic law and it is a law
of superior obligation to which the ordinary law must conform. Unless cons-
titutional law was expressly included in article 13(3)(a) it would fall outside
the purview of article 13(5). The fundamental distinction between Constitu-
tional law and ordinary law lies in the criterion of validity, In the case of
Constitutional law its validity is inherent; in the case of an ordinary law the
validity has to be decided on the touch-stone of the Constitution, The majority
view in Goleknath did not on the construction of art. 13(2), accord due
importance to this essential distinction between legislative power and the cons-
tituent power, The distinction betiveen ‘flexible’ and ‘rigid’ constitutions brings

. into sharp focus the true distinction between legislative and Constituent power.
This is the distinction which was.not given due importance by the majority
it the Golaknath case. In a rigid Constitution the power to make law is the
ﬁn,ﬂnﬁ which the legislative and constituent powers are the species, the
differentia being the procedure for amendment. If the procedure is ordinary

the power is legislative; if it is special, the power is constituent. Thus, in a

rigid or- controlled "constitution like the Indian Constitution a law amending
the Constitution is made in the exercise of a constituent power and partakes
ully of the character of constitutional law, Laws passed under the Constitution
of which the validity is to be tested on the anvil of the Censtitution are the
only laws which fall within the terms of article 13(2). An amendment of
the . Constitution within the terms of artide 368, not being law within the
feaning. of article 13(2), cannot become void on the ground that it takes
away or abridges the rights conferred by Part IIL. [pp. 970 to 973]

- McCawley ¥. The King, [1920] A.C. 691, referred to.
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(iii) Ir is difficult to accept the argument that inherent limitations should
be read into the amending power on the ground that fundamental rights are
natural rights which inhere in every man. There is intrinsic evidence in Part HI
of the Constitution to show that the theory of natural rights was not recognised
by the framers of the Constitution, Citizens and non-citizens possess and are
entitled to exercise certain rights of high significance ‘for the sole reason that
they are conferred upen them by the Constitution, The natural rights theory
stands, by and large, repudiated today. The notion that societies and governments
find their sanction on a supposed contract between independent individuals and
that such a contract is the sole source of political obligation is now regarded
as untenable. The Preamble is a part and a provision of the Constitution,
Therefore the contention that the Constitution cannot be amended so as ®©
destroy the preamble is umenable. [pp. 973 to 976] )

Venkataramana Devars and Ors. v. The State of Mysore, and Ors. [1958)
S.C.R. 895, 919 view contra in Berw Bari case, [1960] 3 SCR. 250, dissented

from.

The absence of an express prohibition is highly relevant for inferring
that there is no implied prohibition. It is not open to the Courts to declare
an Act void on the ground that it is opposed to a 'spirit’ supposed to prevade
the constitution, but not manifested in words. The importance of the circums
tance that the language of article 368 admits of no doubt or ambiguity is
that such a language leaves no scope for implications unless in the context of
the entire instrument in which it occurs such implications become compulsive.
The contest does not merely mean the position of a word to be construed in
the collocation of words in which it appears, but it also means the coatext of
the times in which a fundamental instrument falls to be construed. An impoe-
rant rule of construction which has a direct bearing on the submissions of the
petitioner on inherent limitations is that if the text is explicit it is conclusive
alike in what it directs and what it forbids. The consequences of a particular
construction, i the text be explicit, can have no impact -on the construction of
a constitutional " provision. No provision incorporated in a Constitution at the
time of its original enactment can ever be struck down as unconstitutional.
The same test must apply to what becomes a part of that constitution by 'a
subsequent amendment provided that the conditions on which alone . such
amendments can be made are sirictly compiled with, Amendments, in this
sense, pulsate with the vitality of the Constitution jtself. Trust in. the elected
representatives is the cornerstone of a democracy. ‘When that trust fails
everything fails. The true sanction against political crimes fies in the heart
and minds of men. It is there that liberty is insured. The truc object
the amendments, now under challenge, is to confer upon the community at
large the blessings of liberty, The argument is that Parfiament may amend
the provisions of Part IIT, but not so as to damage or destroy the core of thos
rights or the core of the essential principles of thé Constitution, Therd E’?
formidable difficulties in cvolving an objective standard to . determiné what
would constitute the core and what the peripheral layer of the esseptial ’ﬁri‘rf;ip!lés
of the Constitution. The two are inseparable, The cases bearing ¢p inkereq
or implied limitations cited from the Ubited States, Canada, Anstrafia, Sou
Africa and Ceylon do not show that the theory of implied and inherent limi-
tations has received a wide recognition, Tpp. 977 to 986]

Queen v. Burah, 5 LA, 178, 195, Bombay v. Nauratan Dus [sitha Bai,lgl%%l"l
2 S.CR. 51, BY, Sardar Inder Singh v. State of Rajasthan, [1957] S.CK. 605,
616-17, Golapan's case, [1950] 8.CR. 88, 121, Keshar Madhar Mevion's cm?}'
[1951] S.CR. 228, 231, Vacher & Sons v. London Seciesy: of Ceepaditors,.

.
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[1913}] A.C. 107, 112, 117, 121, Astorney General Jor Ontario v. Attorney General
for Canada, [1892] A.C. 571, Providence Bank v. Alpheus Billings, L. Ed. 939,
957, Locher v. New York, 49 L. Ed, 937, Bank of Toronto v. Lambe, (18871
AL, 573, 586, State of Bihar v. Kameshwar Singh, [1952] S.CR. 889, 936, 937,
Collector of Customs, Baroda v. Digyijaisinghji Spinning & Weaving Mills Lid.,
[1962] 1 S.C.R. 896, 899, State of West Bengal v. Union of India, [1964] 1
S.C.R. 371, 407, Essendon Corporation Case, [1947] 74 CL.R. 1, 19, referred to,

(iv) The debates of the Constituent Assembly are not admissible as aids
to construction of constitutional provisions. It is hazardous to rely upon parlia-
mentary debates as aids to statutory construction. The safest course is to gather
the intention of the legislature from the language it uses. Therefore Parliamen-
tary procecdings can be used only for a limited purpose as explained in
Gopalan’s case. [pp. 998, 999]

Gopalan's case, [1950] S.C.R. 88, 110, Seate of Travancore Cochin and Anr.
v, Bombay Compuny Led., [1952] S.C.R. 113, Privy Purse Case, [1971] 3 S.CR,
9, 83 and Union of India v. H. S. Dhillon, {1971] 2. S.C.R. 779, referred to.

Section 2(a) and (b) of the Twenty Fifth Amendmens are velid. [p. 1000)

Though Courts have no power to question a law described in article 31(2)
substituted by s. 2(a) of the Twenty Fifth Amendment /Act on the ground
that the amount frxed or determined for compulsory acquisition or requisition
is not adequate or that the whole or any part of suclt amount is to be given
otherwise than in cash, Courts have the power t6 question such a law (gnl) if
the amount fixed is illusory; or (ii} the principles, if 'any are stated, for
determining the amount are wholly irrelevant for fixation ef the amount; or
(iii) if the power of compulsory acquisition or requisitior is exercised for a
collateral purpose; or (iv) if the law of compulsory acquisition or requisition
offends the principles of the Constitution other than the one which is cxpreslfstlg
excepted under artide 31(2B) introduced by section 2(b) of the Twenty Fi
Amendment Act, namely article 19(1)(f); or ¢v) if the law is in the nature
of a fraud on the Constitution. It must be added by way of explanation that
if the fixation of an amount is shown to ‘depend upon principles bearing on
social good it may not be possible to say that the principles are irrelevant.

‘ ‘ [pp. 987 to 9389

Section 3 of the Twenty Fifth Amendment dct which introduced article 31C
into the Constitation is valid.

The Constitution accords a place of pride to fundamental rights and a
place of permanence to the Directive Principles of State Policy. The basic
object of conferring freedoms on individuals is the ultimate achicvement of
the ideals-set out in Part IV. A circamspect use of the freedoms guaranteed
by Part Il is bound to subserve the common good. But, voluntary submission
to restraints is a philosopher’s dream. Therefore article 37 enjoins the state to
apply the directive principles in making laws. The freedoms of a few have to
be abridged in order to ensure the freedoms of all. [pp. 991, 992] -

Artice 31C operates substantially in the same way as article 31A has
operated in the agrarian sphere. In fact article 31C is a logical extension of
the principles underlying article 31(4) and (6) and artile 314, Article 31C
does not delegate the amending power. The true nature and character of
article 31C is that it identifics a class of legislation and exempts it from the
operation of articles 14, 19 and 31. The latter part of article 31C does not
exclude the jorisdiction of Whe Court to detérmine whether the law is for
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giving effect to the policy of the state towards securing the principles specified
in article 39(b) or (c). Laws passed under article 31C can be upheld only
and only if there is a direct and reasonable nexus between the law and the
Directive Principles expressed in article 39(b) or (c). [pp. 994 to 997}

The Twenty Ninth Amendment Act ic valid. -

The validity of article 31B has been accepted in a series of deusions of
this Court. These cases have consistently held that article 31B is not governed
by article 31A. The Twenty Ninth Amendment must accordingly be held
valid. [p. 997}

State of Bihar v. Kameshwar Singh, [1952] S.C.R. 889, Visweshwar Rao
v. The State of Madhya Pradesh, [1952] S.C.R. 1020 and N. B. Jeejeebhoy v.
Assistant Collector, Thana, Prant, Thana, [1965] 1 S.C.R. 636, referred: to.

Argaments

For the Petitioners: The crucial quesuon tor decision is the true ambit of
the amending power, The question can be decided cither on the ground of
the meaning of the word ‘2mendment’ in the unamended article 368 or on the
ground of inherent and implied limitations or on both the grounds since they
converge on the same point.

The unamended article 368 was subject to article 13(2). Amendment of
the Constitution is law and therefore, any law which contravenes fundamental
rights is void. Article 368 did not prevail over or override article 13. The
bar in article 13(2) is imposed against the State ic. against the totality of all
the forces of the State. The Preamble makes it clear that the - object of the
Constitution is to secure basic human freedoms. This gudrantee will be meaning-
less if the legislature against whom the guarantee is to operate is at liberty
to abrogate the guarantees, The various forms of cath in the Third Schedule
of the Constitution refer to “Constitution by law established”, The Constitution
itself was originally established by law and cvery amendment has likewise to
be cstablished by law in order to take effect. Though article 395 repealed the
Indian Independence Act, 1947, and the -Government of India Act 1935, the
Constitutional laws of the Indian Princely States were in existence. Therefore
word “law” is comprehensive enough to include both ordinary law and constitu-
tional law. Observations of Kania, C.J, in Gopalan case [1950] S.C.R. 88 at 100,
mincrity view in Golgknath case, [1967] 2 S.C.R. 762 at 907, 930, Sajjan Singh,
[1965] 1 S.C.R. 937 at 950-51, Madhava Rao Scindia v. Union of India, [1971]
3 S.CR. 9, 37, 38. McCawley v. King, [1920} A.C. 691, The Bribery Commis-
sioner v. Ranasinghe, [1965] A.C.172, Rajasthan Electricity Board v. Mohanlal,
f1967] 3 S.C.R. 377, 385, Behram Kurshid Pesikaka v. State of Bombay,
[1955] 1 8.C.R. 613, 651, 654. The proceedings before the Constituent Assembly
support the petitioner’s viewpoint. C.A. Debates, Vol. IV, pp. 415416, 463,
466, Vol. IX p. 1661, A creature of the Constitution cannot possibly possess
the power to create or recreate the -Constitution. Therefore, resort could not
be had to article 368 to expand the power of amendment. It is imperative to
consider the consequence of the plea of limited power and also the plea of
limitless power. The test of the true width of a power is not how probable
it is thar it may be exercised but what can possibly be done under it. Marwells
Interpretation of Statutes 12 Edn. 1969 p. 105-106. Where the statute is ambi-
guous or susceptible to more than one meaning the construction which tend
to make the statute unreasonable should be avoided. Crawford on Construction
of Statutes 1940 edn. pp. 286-290. Questions of constitutional copstruction are in
the main governed by the same general principles which control’in ascertaining
the meaning of all written instruments particularly stamntes, Constitutions are
general and many of the -essentials which Constitutions treat are impliedly
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controlled or dealt with by them and implication plays a very important part
in constitutional construction. What is implied is as much a part of the
instrument as what is expressed. A Court may look at the history of the
times and examine the state of things existing when the Constitution was
framed. Proceedings of conventions and debates are of limited value as ex-
plaining doubtful phrases. American Jurisprudence, 2nd Vol. 16, article 5 pp.
231-232, article 72 p. 251, article 287 pp., 270-71. The word “amendment” may
have three meanings: (i) It may mean to improve or better, to remove an
error, the quality of improvement being considered from the standpoint of the
basic philosophy underlying the Constitution; (ii) it may mean to make changes
which may not fall within the first meaning but which do not alter or destroy
any of the basic or essential features of the Constitution and (iii) it may mean
to make changes in the Constitution including changes falling outside the
second meaning, The first is to be preferred. The second is a possible
construction. The third is to be ruled out. Under article 368 as it stood prior
to the amendment there were implied and inherent limitations on the power of
amendment, The word “amendment” would preclude the power to alter or
destroy the essential ‘features and the basic elements and the fundamental
principles of the Constitution, The Constitution is given by the people unto
themselves, The power to decide upon amendments is given to the five year
parliament which is a creature of the constitution, Article 368 does not start
with the non-abstante clause. The article uses the word ‘amendment’ simpliciter.
Less significant amendment powers in other parts of the Constitution use the
words “add, alter, repeal or vary” in addition to the word “amendment” as
will appear in article 31B, 35(b), 252(2), 372, 372A(2), Para 7 Schedule 5,
Part 21, Scheduie 6, On a wide construction of the word “amendment” all
fundamental rights can be taken away by the requisits majority whereas much
less significant matters require the concurrence of at least half the states under
the proviso to article 368. The Preamble is not a part or provision of the
Constitution. Berubari case, [1960] 3 8.C.R. 250, Therefore the preamble cannot
be amended under article 368, If the Preamble is unalterable it necessarily
follows that those features of the Constitution which are necessary to give effect
to the Constitution are unalterable, Fundamental rights are intended to give
effect to the Preamble. They cannot therefors be abridged or taken away, The
principle of inherent or implied limitations on power to amend a controlled
Constitution stems from three basic featares, First, the ultimate legal sove-
reignty resides in the people. Secondly, Parliament is only a creature of the
Constitution. Thirdly, the power to amend the Constitution or destroy the
essential feature of the Constitution is an application of ultimate legal sove.
reignty. The essential features are’ (i) the supremacy of the Constitution; (2)
the Sovereignty of India (3) the integrity of the Country; (4) the democratic
way of life; (5) the republican form of government; (6) the guarantee of basic
human rights elaborated in Part III of the Constitution; (7) A secular state;
(8) a frec and independent judiciary; (9) dual structure of the Union and
the States; (10) the balance between the legislature, executive and the judiciary;
(11) a parliamentary form of government as distinct from the Presidential form
of government; (12) article 368 can be amended but cannot be amended to
empower Parliament to alter or destroy any of the essential features of the
Constitution, make the Constitution literally unamendable, make it generally
amendable by a bare majority in Parliament, confer the power of amendment
cither- expressly or in cffect on the state legislatures, and delete the proviso
and deprive: the States of the power of ratification which is today available to
them in regard to- certain amendments,

. 'The : Constitution Twentjr'Fourtix- amendment is illegal and void on three
grounds : First, by substituting the words “amend by way of addition, variation
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or repeal” in place of the word “amendment” in article 368 the power is
widened. Secondly the 24th amendment makes explicit that when Parliament
makes 2 cénstitutional amendment under article 368 it acts in exercise of |
constituent power, Third, it has provided by amendment in article 13 and
368 chat the power in article 13(2) against abridging or taking away of the
fundamental rights shall not apply to any amendment under article 368, The
Twenty Fourth Amendment is therefore to be construed as empowering the
Parliament to exercise full constituent power of the people vesting in Parlia-
ment the ultimate legal sovercignty of the lc- and authorising Parliament
to alter or destroy all or any of the cssential features, basic elements and funda-
mental principles of the Constitution. In the alternative, if the Copstitution
Twenty Fourth Amendment is valid it can only be on a reading down of the
amended provisions of article 13 and 368 which reading would preserve the
original inherent and implicd limitations. Even after 24th  amendment
Parliament will have no power to alter or destroy the essential features of the
Constitution, Hindu Women's Right 1o Property des, [1941] F.CR. 12, 2632,
R. M. D. Chamarbaugwalla v. Union of India, [1957] S.C.R. 930, 93639.
Kedarnath v. Swate of Bihar, [1962] Supp. 2 SC.R. 769, §10-11, Arors v. State
of UP, [1964] 6 S.CR. 784, 797, Shah & Co. v. State of Maharashtra, %'96??
3 S.C.R, 466, 477, Seshammal v, State of Tamil Nadu, [1972] 2 S.CC. 11, x

Fundamental rights are among the essential features of the Consimtion.
Though the essentisl features could be amended the core of the emential
features could not be amended. The doctrine of implied or iherent liitations -
has received recognition in demoeratic constitutions. Ranasirghe’s case, [1965]
A. C. 172, Taylor v. Attorney General of Quesndand, 23 CLR. 457, Victoria
v. Commonwealih, 45 Aust. L.J. 251, Ryan's case, 1935 Ir. Rep. 170, Liyenage v.
Oueen, [1967] | AC., 259, Mangal Singh . Union of India, {1967} 2 S.CR,
109, Cooley on Constitutional Limisations) pp. 36, 37, Skinner, 18 Mich. L. Rev,
Marbury William, 33 Harv, L. Rev, The' Initiative to Referemdum care, [1919)
AC, 35, Switzman v. Elbing, [1957] Cansada L. Rep, 285, Rex v. Hers [1949}
4 D.L.R. 199, Saumur v. City of Onbec and Attorney General of Quber, [1953
4 DLR. 641, Chabot v. School Commissioners, [1958] 12 DLR. 796. The
Constitution i¢ given. by the pe it the exercise of their soverel usito
themselves. [1954] S.C.R. 541, 555, [1960] 3 S.C.R. 250, 281.82, The funda-
mental rights are merely the expression of the basic freedomis rescrved by the
peeple for themselves. [1967] 2 S.C.R. 762, 792, [1950] S.C.R, 88, 198, if .the
freedoms are reserved by the people for themselves all the functionaries -and
agencies under the Constitationt bave to respect those freedoms and ex Sypothesis;
no functionary or agency can destroy those freedoms. S

Apart from article 13¢?) fundamental rights are based on Universat Dve-
laration of Human Rights. ey arc inalienable natural rights, Therefore they
are outside the scope of amendment. Wess Virgina Boord of Edacation v. Bar
nette, 1943 87 L. Ed. 1628, 1638, Everson v. Board of Education, 330 Us. 1,
28, Joint Anti Facist Ref. Comm. v. McGrath, 341 UBS. 123, 171, American
Comm. Assoc, v. Douds, 339 U8, 382. ' .

The ground for holding the Twenty Fifth Amendment illegal and void
is that even if the 25th amendment is held to be valid it can only be o a
restricted interpretation of the power of amefidment conferred om, Parlianvent
- by article 368 as altered by 24th ameéndment; The restricted interpretation
wonld be that even after the 24th amendment, and even if the bar of article
13(2) was validly lifted, the inherent and implied limitations continue to attach
to Parliament’s amending power under asticle 368 with the result - that (2)
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Parliament would, have no power to alter damage or destroy the cssential
- - features of the Constitution and (b) each fundamental right being an-essential
feature of the Constitution, no constitution amendment can damage or destroy
the essence or core of the fundamental rights. The right to propesty is one of
the essential features of the Constitution, The intrinsic value of the right, its
necessity for the meaningful exercise of various other fundamental rights and
its importance to the proper functioning of the Constitution as a whole leave
no doubt that right to property is one of the basic elements of our Constitution.
Article 31(2) as a result of Constitution Twenty Fifth Amendment will empower
the State %o fix an amount on a basis which.peed not be disclosed even to the
members of the legislatare which passes the law and which may have no
relation . to .the value -of the property sought to be acquired. Since “amount”
is not a legal conccg at all, unlilE: “Compensation”, there is no basic norm by
reference to Wwhich the relevance or irrelevance of principles can be judged. The
amended article 31 in substance and effect’ authorises confiscation of any citizens'
property. Such a law which has nothing to do with concentration of wealth
and permits any citizens property to be .virtually confiscated involves destruction
of the essence or core of the right to property. Article 31(2) has nothing to
do with estates, Zamindaris, Land Reforms or agrarian reforms which are
specifically dealt with by article- 31A and to which article' 31(2) .is - wholly
inapplicable. The other amendment of article 31(2) that the amount’ need not
be paid in cash is in effect compounding the injustice. When article 19(5)
permits reasonable restrictions the only object of making article 19(1)(f) in-
applicable by article 31(2B) is to enable acquisition and requisition laws to
contain restrictions or provisions which arc unreasonable and not in public
interest. R. C. Cooper v. Union of India, [1970] 3 S.CR. 530. ' This clearl
damages the essence or core of the fundamental right under article 19(1)(f§
to acquire, hold and dispose of property. ' :

Article 31C destroys the core or essence of several essential features of the.
Constitution. There is a vitl distinction between cases where the fundamental
rights are amended to permit laws to bo validly passed which would have been
void before the améndment and cases where the fundamental rights remain
unamended but the laws which are void as offending those rights are validated
by a legal fiction that they shall not be deemed to be void. The question is not
- one merely of legislative device. The law in the former case is constitutional
in reality whereas in thie latter case the law is unconstitutional in reality but
is deemed by a fiction not to be void. ‘The result is that laws which violate
the Constitution are validated and there is a repudiation of the Constitution, If
article 31C is valid it would be permissibic to Parliament to amend the Cons-
titution so as to declare all laws to be valid which are passed by Parliament
or State Legislatures in excess of legislative competence or which violates basic
human rights enshrined in Part III or the freedom of inter-state trade in article
301. Article 31C gives a blank charter to Parliament and the State Legislatures
to defy the constitution or damage or destroy the supremacy of the Constitution.
The article subordinates fundamental rights to Directive Principles. The Diréc-
tive Principles contained in Part IV are the ends of the endeavours or the
people to achieve the constitutionally desired sacial order; the fundamental rights
contained in Part Il are “the permissible means to achieve that end. One of
the essential features of the Constitution is that the 'right to enforce the
fundamental rights is guaranteed (Article 32}, The Directive Principles are not
so enforceable. The fundamental rights are clear cut and precise in contrast
to the vague contours of the Directive Principles, To abrogate the fundamental
rights whea giving effect to the Directive Principles is to destroy one of the
essential features of the Constitution. When an amendment of a single funda-
mental right would require a majority of at least two thirds of the members.

6—936 S.0. India;78 : |
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of Parliament present and voting, a law within article 31C which overrides
and violates several fundamental rights can be passed by a simple majority.
Every fundamental right is an cssential feature of the Constitution and article
31C purports to take away a large number ¢f thosé fundamental rights. It
provides for the wholesale smothering of various rights which are independent
of the right to property and are totally irrelevant to the Directive Principles
laid down in article 39(b) or (c). The essence or core of the right to move
the Supreme Court is gone when the fundamental rights are made unenfbree-
able for the purpose of giving effect to the Directive Principles and at the same
time the Court is precluded from considering whether the law is such as can
possibly secire the Directive Principles in question. No State Legislature can
amend the fundamental rights or any part of the Constitution. It is one of the
essential features of the Constitution that it can be amended only in the “form
and manner” laid down in article 368 and according to that article’s basic
theme. Trethowan's case, [1932] A.C. 526. This. essential feature is repudiated
by article 31C which empowers state legislatures to pass laws which virtually
involve a repeal of the fundamental rights. In substance the power of amend-
ment of the Constitution is deelgated to all the State legislatures, This is not
permissible under article 368. [1919] A.C. 935, 945 (P.C.), [1967] 2 S.CR.
650, 653-54, 659-60, {1951] Canada Law Reports 31, 37-38, Fundamental rights
under artitles 14, 19 and 31 which are sought to be amended by article 31C
are necessary to make nicaningful specific rights of minorities which are
guaranteed by articles 25 to 30. These guarantees are essential features of the
Constitution, The implication of the proviso to article 31(2) introduced by the
25th amendment is that if property is acquired in cases other than those of
minorities an amount can be fixed which restricts or abrogates any of the
fundamental rights. I a law violates the right of the minorities under articles
25 to 30 such a law would be no law. Therefore, deprivation of property under
such a law would viclate article 31(1).. But the 25th amendment by article
31C abrogates article 31(1) and minorities can be deprived of their properties,
held privately or on public charitable or religious frusts, by law which violates
articles 25 to 30. ‘Thus article 31C has built in mechanism for the dissclution
of true democracy that India has been so far, cessation of the rule of law,
disintegration of the nation and the birth of a totalitarian regime.

Article 31B as originally inserted had intimate relation with agrarian
reforms because at that stage article 31A dealt only with agrarian reforms:
The words “without prejudice to the generality of the provisions contained in
article 31A" point to this connection.

For the Respondents: The central question is whether the 24th-amendment
3s valid having regard to the majority judgment in Golak Nath's case. The case
was decided on the unamended article 368. Whether by amending article 368
under cl. {e) of the Proviso fundamental rights could be amended did not
arise for decision. " Therefore the question could not be said to have been
decided in Golaknath. Ranchhoddas Atmaram v. Union of India, [1961] 1 S.C.R.
718, Madhava Rao Scindia v. Union of India, [1971] 3 S.C.R. 9. The observa-
tion of the majority in Golaknath about the future exercise of power by Parlia--
ment are clearly abiter. No ratio can be found in Golaknath which is binding
on this Court. Salmond’s Jurisprudence, 12 ed. 183, The basis of the judgment
in Golaknath was the construction put on the unamended article 368. That
basis having disappeared the reasoning of the majority judgment cease to apply.:

If Golaknath is a binding decision on the question now before this Court
that dccisior? should be reconsidered. Articles 304 and 305 of the Draft Cons-
titution which would have thrown considerable light were not considered in -
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.any of the judgments, The decision of the Privy Council in Renasinghe’s case
‘was not cited at the Bar. Subba Rao CJ. used it for the limited purpose of
supporting his view that the amendment of the Constitution can be brought
about by legislation or by legislative procedure. The majority overlooked that
there is in law, no difference or distinction between what is expressly provided
and what is necessarily implied, State of Orissa v. M. A. Tulloch & Co., {1964]
4 S.CR. 461, 484. There is no distinction between article 13(2) which expressly
affirms the doctrine of witra sires and the necessary implication of the doctrine
which has been applied to every part of the Constitution. The proviso to
articie 368 has a vital bearing on the construction of article 368. “Jhe effect of
the proviso did not receive full consideration in Golgknath. If the 24th amend-
ment is valid the validity of the subsequent amendments cannot be questioned.
The unamended articde 368 has to be interpreted according to settled principles
of construction, The spirit of the Constitution must be gathered from the
language used. Keshava Madhava Menon v. State of Bombay, [1951] S.C.R.
228, 232, Rajasuryapal Singh v. State of UP., [1952] S.CR. 1056, 1067
(Mahajan, J.). A broad and liberal spirit must inspirc those whose duty it is
to interpret the Constitution. The Court cannot stretch the language in  the
interests of any legal or constitutional theory. In re: C. P. & Berar Aet, XIV of
1938, [1939] F.C.R. 18, 36 (Gwyer, C.I.g referred o with approved in
Gopalan’s case, [1950] S.C.R. at p, 120. The language of article 368 raises no
question about the applicability of article 13(2). The words ‘amendment of
this Constitution’ mean amendment of the Constitution of India and would
include article 368 itself. The proviso provides for such amendment. The
question of location of power of amendment is immaterial. When the prescribed
procedure is followed the Constitution stands amended. What results is not
‘law’ but a part of the Constitution. The Court cannet prenounce any part of
the Constitution invalid. The expression “amendment of this Constitution” has
a clear and substantive meaning in the context of a written Constitution. It
means the power to add, alter or repeal any part of the Constitution. The
object of the provision for amendment is to change the fundamental or basic
principles of the Constitution. Otherwise, the Constitution can be changed
only by extrz constitutional methods or by revolution. Short of substituting a
new Constitution for the present Constitution all parts of the Constitution can
be amended. The words of article 368 are clear and unambiguous, They place
no express limitation. Therefore no extrinsic aids to construction are necessary.
To say that the framers of the Constitution could not have intended that
fundamental rights should be abrogated or abridged by amendment is to
assume a supposed intention and then construe article 368 to effectuate that
intention. The words “amendment of this Constitution” do not mean repeal
or abrogation of the Constitution, The scope of amendment could not be so
wide as to create a vacuum by abrogating the rest of the Constitution leaving
nothing behind to amend. Short of creating such a vacuum the power is wide
enough to cover a replacement of the present Constitution, Constituent power
is different from legislative power and when constituent power is given it is
exhaustive leaving nothing uncovered. Liyange’s case, [1967] 1 A.C. 259. The
amending. power under articie 368 is a constituent power and not ordinary
legislative power. When a constitution is uncontrolled there is no distinction
between legislative power and constituent power, McCawley v. The King, [1920]
AL, 691, 703. Our constitution is a controlled constitution because the un-
amended article 368 prescribed a special procedure for amending the Constitution.
Such a Constitution is the supreme or fundamental law because an ordinary
law made under it cannot amend the Constitution Ranasinghe's case [1965]
AC, 194, There can be no standard outside the Constitution by reference to
which the validity of its provisions can be judged. Sankari Prasad and Sajjan
" Singh rightly recognised the vital distinction between legislative and constituent
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power. They rightly held that article 13(2) applied to legislative power and
Dot to constituent power., Raonasinghe's case on which the leading majority in
Golaknath’s case relied shows the effect of the words “subject to the provisions
of the Constitution” when they qualify the power to make laws in the context
of a provision corersponding to article 13(2) and in the context of a power to
amend the Constitution by a special procedure, If the Privy Council in
Ranasinghe’s case spoke of the power to amend as a legislative power or power
of law making, that was becausc s, 29 of the Constitution of Ceylon appears
under the subheading “Legislative power and procedure”, The Privy Council
noted the ofrked distinction between an ordinary law and an amendment of
the Constitution by distingnishing a power to make a law by a bare majority
from a power to make 2 law under the Constitution by a different legislative
process. Ranasinghe’s case holds that fundamental right could not be taken
away by a law passed by a bare majority; but could be taken away by amending
the Constitution with the requisitt majority. On well scttied principles of
construction an interpretation which would effectuate the intention of the
framers of the Constitution ought to be preferred to that which would defeat
that intention. All suggestions as regards implied limitations on the power to
amend have been brushed aside by the US. Supreme Court by observing that
where the intention is clear there is no room for construction and no excuse
for interpolation or addition, U. S. v, Sprague, 282 US, 716, 731, Rhode Isdand
v, Palmer, 253 U.S. 350, 384,

The language of article 368 is clear and unambiguous and requires no
extrinsic aids to comstruction, - Questions of policy are not for the courts to
decide. Emperor v. Benoari Lal Sarma, 72 1.A. 57, Gopalan's case, [1950] S.C.R.
B8, 277. Discussions of the Constituent Assembly are equally impermissible
aids to legal construction. The Preamble throws no light on the amendability
or otherwise of fundamental rights,

In amending the Constitution the amending body acts in the character
and capacity of a convention expressing the supreme will of the sovereign peaple
and is unlimited in its power save by the Constitution. Ex parre Kerby, 36 ALR.
(Ann) 1451, The argument that amendments which touch the rights of the
people must be by convention has been rejected by the U.S, Supreme Court.
Article V of the US, Constitution is unambiguous and where the intention is
clear there is no room for ponstruction, Rhode Island v. Palmer, 253 U.8, 350,
U. 8. v. Sprague, 282 US. 116. Principles of the Constitution can be changed
under Tarticle V. Schneiderman v. United States, 320 US, 118. While the
procedure for amending the Cofistitution is restricted there is no resuaint on
the kind of amendment that may be made. Whitehall v, Elkins, 390 U.5, 54,
just as there are no implied limitations in flexible constitutions there can be no
implied limitations in a rigid constitution. The difference is only in the method
of amendment. If there is any doubt about the meaning and scope of article
368, contemporancous practical exposition of the Constitution is too strong
and obstinate to be shaken or controlled. Mepherson v, Blacker, 146 US, 1,
Ausomobile Transport Rajasthan v. State of Kajasthan & Ors, [1963] 1 S.CR.
491, The background in which article 368 was enacted by Constituent
Assembly show that any limitation on the amending power was never ip
controversy. ‘The only controversy was regarding the degree of flexibility of an
amendment of all the provisions of the Constitution, The theory of implied and
inherent limitations is based on a narrow and restricted meaning of the word
‘amendment’ to suggest that basic features or the essential - features of the
Constitution cannot be damaged or destroyed. Preamble is an integral part of
the statute. ‘The Preamble can be repealed. Crases on Statwte, 6th Edn. 200.
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Halsbury 3rd edn. Vol. 36 p. 570. An amendment of the Constitution cannat
be held to be void on the ground of repugnancy to some vagut ground of
inconsistency with Preamble. If the language of an enactment is clear the
Preamble cannot nullify or cut down the enactment. Gopalan's case, [1950]
S.C.R. 88. Coal Bearing Areas Act case, [1962] 1 SIC.R. 44, State of Rajasthan
v. Leela Jain, [1965] 1 S.C.R. 276. Secretary of State for India v. Maharajah of
Bobili, LL.R, 43 Mad. 529. See also Autorney General v. Prince Ernest Augustus,
{1957] A.C. 436, Power is not conferred by the Preamble but must be found
in the Constitution, Since 1951 when Samkari Prasad rccognised unlimited
power of amendment till the decision in Golsknath, in 1967, normal democratic
process of the departments of the State functioned as provided by the Cons-
titution, The test of the existence ‘of unlimited amending power is not the
possible abuse of the power. Only if the words are ambiguous regard can be had
to the consequences of the exercise of the power., Where more than one meaning
is possible the Court must give the construction which will ensure the harmonious
working of the Constitution. Queen v, Burah, [1878] 3 A.C. 889, If the court is to
find out each time the essential features or the core of the fundamental rights that
will introduce chaos. Words conferring legislative power should be given their
widest meaning. This rule applies a forticri to constituent power, Ryan's case,
{1935] Ir. Rep. 170. If the positive power of “amendment of this constitution”
in article 368 is restricted by raising the walls of essential features or core of
essential features the clear intention of the Constitution makers will be nullified.
None has the power to say that any single provision is more essential than
ancther or that the amending power under article 368 does not operate on any
provision on the ground of alleged essentiality. When article 368 provides for
“amendment of this Constitution” it means the whole constitution including
every provision, There is no foundation for the analogy that just as judges
test reasonableness in law, judicial mind will find out the essential features on
the test of reasonableness. Reasonableness is an objective criterion because reason
inheres in man as a human being. Proviso (¢) to article 368 expresses a clear
and deliberate intention of the Constitucnt Assembly that apart from providing
for a less rigid amending formula the Constituent Assembly took care to aveid
the controversy in the United States as to whether express limitations on Afticle
V of the US. Constitution itself regarding equal suffrage of the states in the
Senate could be amended, or the controversy in Australia as to whether section
28 of the Commonweaith Constitution itsclf could be amended since there
was no express limitation on such amendment, The Constituent Assembly pro-
vided in CL (e) to article 368 express and specific power of amendment of
article 368 jtself. The amending body under article 368 represents the will of
the people. The concept of popular sovereignty is well settled in parliamentary
democracy. It means that the people cxpress their will through their repre-
scntatives elected by them at the general clection as the amending body pres-
cribed by the Constitution. In a democracy the majority has the right to
embody its opinion in laws subject to the limitations imposed by the Constitu-
tion. It has the unlimited power to remove these limitations. Lockner v. New
York, 49 L. ed. 937, ng amending power must be coextensive with the

wer of Court to invalidate laws. There is intrinsic evidence in Part III
itself that our Constitution does not adopt the theory that fundamental rights
are natural rights or moral rights which every human being is at all times to
have. They are only social rights “conferred” on citizens by civilised society
at a given time and are therefore susceptible to change from time to time
(See article 19, 33, 34, 358, 359 and 13(2)). The unambiguous meaning of
amendment could not be destroyed to nurse the theory of implied limitations.
The theory is a repudiation of democratic process. Implications of limitation
of power ought not to be imported from general concepts but only fromh'e:;
press or necessarily implied limitations (ie. implied limitation without whic
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a constitution cannot be worked}, McCawley v, The King, [1920] AC. 691.
The Canadian decisions cited relate only to the legislative competence of
f)rovincial legislatures to affect civil liberties like free speech, religion or to
egislate in respect of criminal matters, They are not relevant for £tcrminmg
the amending power under the Constitution. So far as civil rights in Canada
are concerned it is noteworthy that the Canadian Bill of Rights, 1960, makes the
rights therein defeasible by an express declaration that an Act of Parliament
shall operate notwithstanding the Bill of Rights,

If Shanulal Mangaldas case had not been overruled in R. C. Cooper v.
Union of India there would have been no necessity of amending article 31(2).
If the word ‘compensation’ as it stood prior to the 25th amendment must mean
equivalent in value in cash, then, concentration of wealth will remain unchanged
and justice, social economic and political amplified in articles 39, 41, 42, 43,
45, 46 and 47 will be thwarted. Directive principles have to be effectively
implemented in order to achicve the readjustment of social order. The Twenty
Fifth Amendment protects law in one respect, namely, the amount payable to
the owner is no longer to be measured by the standard of equivalent in value
of the property acquired. The fixing of the amount or alternatively specifying
the principles for determining that amount is entirely within the judgment of
the legislature and the whole object of the amendment is to exclude judicial
review which had been introduced by the courts on the basis of the concept
of compensation. In fixing the.amount the legislature will act on some prin-
ciple, This is not because of any obligation arhi{}lg from art. 31(2) but from
the general nature of legislative power itself. hatever the subject or the
nature of legislation, it always procceds on a principle, it is based on legislative
policy. The principle may include considerations of social justice. Judicial
review on the ground of inadequacy of the “amount” and the manner of
payment is excluded by express language. No other question is excluded.

Article 31C is an aﬁplication of the principle underlying article 31(4),
31(6) and 31A to the sphere of industry.

Article 31C creates a legislative field with reference to the object of legisla-
tion. The object of inserting article 31C is to free certain kinds of laws from
the limitation on legislative power imposed by conferment of fundamental rights
by Part I1I. As those rights are justiciable under article 32 the only way of
doing so is to exclude judicial review of legislation in respect of those laws,
The fear of discrimination is allayed by three safeguards, First and foremost
is the good sense of the legislature and the innate good sense of the community,
The second is the President’s assent. The third is that in appropriate case it
can be found as to whether there i3 any nexus between the law and the Direc-
tive Principles sought to be achieved. The law enacted under article 31C will
operate on “matcrial resources”, “concentration of wealth” and “means of
production”. The legislative effort would generally involve (i) nationalisation
of the material resources of the community and (ii) impesition of control on
the production supply and distribution of the products of key industries and
essential commodities, It therefore impinges on a particular kind of economic
system only. Article 31C does not delegate power to legislatures to amend the
constitution, There can be implied amendment of the Constitution, Kariapper
v. Waje Sinka, [1968] A.C.R. 717, 743.

This case was heard on the following dates : October 31, 1972, November 1
to3,6te7,9, 13 to 16, 22 1o 24, 27 to 30, 1972; December 4 to 8, 13 to 14, 18
to 21, 1972; January 8§ to 12, 15, 17 to 19, 22 to 25, 29 to 31, 1973; February 1
to 2,5, 12 10 13, 15 to 16, 19 to 21, 23, 26 to 28, 1973; March 1 to 2, 12 1o 14,
15 to 16, 22 1o 23, 1973,
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ORIGINAL JURISDICTION : Writ Petitionn No, 1350f 1970.

Petition under Article 32 of the Constitution of India for the en-
forcement of fundamental rights. :

WITH
Writ Petitions Nos, 351 and 352 of 1972,

WITH
Writ Petitions Nos. 373 and 374 of 1972

AND
Writ Petition No, 400 of 1972,

For the Petitioner (in W.P. No. 135/70) : M/s. N. A, Palkhivala,
C. X. Daphtary, M. C. Chagla, Soli Sorabji, Anil B. Divan and K. T.
Haridranath, Senior Advocates, (M/s. ]. B. Dadachanii, B. G. Murdesh-

war, Anwarulla Pasha, Ravinder Narain, O. C. Mathur, S, Swarup
and S. I. Thakore, Advocates with them).

For Respondent No, 1 (in W. P. No. 135/70) + Mr. H. M. Scervai,
Advocate-General for the State of Maharashtra and Mr. M. M. Abdul
Khadar, Advocate-General for the State of Kerala, (M/s. T. R. Andhya-
rujina and K. M. K. Nair, Advocates, with them).

For Respondent No. 2 (in W.P, No. 135/70) : Mr. Niren De,
Attorney-General of India and Mr. Lal Narain Sinha, Solicitor-General
of India, (M/s. R. N. Sachthey, Ram Panjwani and Miss Sumitra
Chakravarty, Advocates, with them).

For the Advocate-General, State of Andhra Pradesh (in W,P. No.
135/70) : Mr. P, Ramachandra Reddy, Advocate-General for the State

of Andhra Pradesh, (M/s. T. V. S. Narasimhachari and P. Paramesh-
wara Rao, Advocates, with him), -

For the Adovcate-General, State of Assam (i;z w. P No. 135/70) :
‘Dr, J. C. Medhi, Advocate-General for the State of Assam and Mr.

Moinul Haque Chowdhury, Senior Advocate, (Mr. Naunit Lal, Advo-
cate, with them).

For the Adovcate-General, State of Bikar (in W.P. No. 135/70) :

Mr. Balbhadra Prasad Singh, Advocate-General for the State of Bihar
(Mr. U. P. Singh, Advocate with him).
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For the Advocate-Generdl, State of Jammu and Kashmir (in W.P.
No, 135/70) : M/s. Y. S. Dharmadhikari, Advocate-General and J. P.
Bajpai, Dy. Advocates,

For the Advocate-Generdl, State of Madhya Pradesh (in W. P, No.
'135/70) : M/s. Y. S. Dharmadhikari, Advocate-General and J. P. Bajpai,

Dy. Advocate-General for the State of Madhya Pradesh, (Mr. I. N.
Shroff, Advocate, with them).

For the Advocate-General, State of Maharashtra (in W.P. No.
135/70) : Mr. H. M. Scervai, Advocate-General for the State of Maha-

l‘?Shm" M/s. T. R. Andhyarujina and S. P. Nayar, Advocates, with
im),

For the Advocate-General, State of Manipur (in W.P. No. 135) :
M/s. R. N. Sachthey and S. K. Nandy, Advocates.

For the Advocate-Genend, State of Meghalaya (in W.P. No. 135/
70) : Mr. Nirendra Mohan Lahiri, Advocate-General for the State of
Meghalaya, (Mr. D. N, Mukherjee, Advocate, with him).

For the Advocate-General, State of Mysore (in W.P. No. 135/70} :
Mr., R. N. Byra Reddy, Advocate-General, State of Mysore, (M/s.

Chandra Kant Urs, Govt. Advocates, Mysore and M. Veerappa,
Advocate, with him).

For the Adovcate-General, State of Nagaland (in W.P. No. 135/
70) : Mr. S. K. Ghose, Advocate-General, State of Nagaland, (M/s.
Naunit Lal, H. K. Sema and A. R. Barthakar, Advocates, with him).

For the Advocate-General, State of Origsa (in W.P. 133/70) : Mr.
Gangadhar Rath, Advocate-General, State of Orissa, (M/s. Gobind
Das and B. Parthasarathy, Advocates, with him).

For the Advocate-Generdl, the State of Punjab (in W.P. No, 135/
70) : Mr. R. N. Sachthey, Advocate.

For the Advocate-General, State of Rajasthan (in W.P. No. 135/
70) : Dr. L. M. Singhvi, Advocate-General, State of Rajasthan, (M/s.
K. Baldev Mchta and Sobhagmal Jain Advocates, with him).

For the Advocate-General, the State of Tamil Nadu (in W.P. No.
135/70) : Mr. S. Govind Swaminatha, Advocate-General, State of
Tamil Nadu, (M/s. A. V. Rangam, N, S. Siram and Miss A. Subha-
shini, Advocates, with him).

For the Advocate-General, State of Uttar Pradesh (in W.P. No.
135/70) : Mr. S. N. Kakkar, Advocate-General, State of Uttar Pradesh.
(Mr. O. P. Rana, Advocate, with him).

For Intervener No. 1 (in W.P. No. 135/70) : Mr. Binayak Baner-

jee, Senior Advocate, (M/s. Somen Bose, Suprakash Banerjee and
G. S. Chatterjee, Advocate, with him).
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For the Intervener Nos. 2 and 3. (in W.P. No. 135/70) : M/s. G. B,
Raikar, S. S. Javali, R. L. Roshan and H. K. Puri, Advocates.

For Intervener Nos. 4 to 6 (in W.P, No, 135/70) : M/s. D. M.
Parulekar, C, K. Ratnaparkhi and A. G. Ratnaparkhi, Advocates,

For Intervener Nos. 7 & 8 (in W.P. No. 135/70) : Mz, Mahindra
Wath Ghosh, Senior Advocate, (M/s. Sommen Bose, Sohendra Sekhar
Roy and G. S. Chatterjee, Advocates, with him).

For Intervener No. 20 (in W. P. No. 135/70) : Miss Lily Thomas,
Advocate.

For Intervener No. 9 (im W.P. Nos. 135/70 & 373/72) : Mr. Anil
Diwan, Senior Advocate, (M/s. ]. B. Dadachanji, S. I. Thakore, P. M.

Dandekar, D. M. Popat, M. L. Bhakta, Ravinder Narain and O. C.
Mathur, Advocates.

For Intervener No. 10 (in W.P. Nos. 135/70 & 373/73) : MJs.
N. A. Palkhivala and Basudev Prasad, Senior Advocates, (M/s.; ]. B.
Dadachanji, S. I, Thakore, P. M. Dandckar, D. M. Popat, M. L.
Bhakta, Ravinder Narain and O. C. Mathur, Advocates, with them).

For Intervener Nos, 11 to 19 (in W.P. Nos. 135/70 & 3713/72) :
M/s. N. A. Palkhivala and Anil Diwan, Senior Advocates, (M/s. S. L.
Thakore, P. M. Dandekar, D. M. Popat, M. L. Bhakea, J. B. Dada-

chanji, Ravinder Narain, O. C. Mathur and S. Swarup, Advocates, with
them). :

For the Petitioner (in W.P. No. 351/72) : M/s. N. A. Palkhivala,
M. C. Chagla and Soli Sorabji, Senior Advocates, M/s. B. G. Murdesh-
war, J. B. Dadachanji, Ravinder Narain, O. C. Mathur, S. Swarup and
A. G. Meneses, Advocates, with them).

For the Pentioner (in;W.P. No. 352/72) : Mr. Soli Sorabji, Senior
Advocate, (M/s. B. G. Murdeshwar, J. B. Dadachanji, Ravinder Narain,
0. C. Mathur, S. Swarup and A. G. Meneses, Advocates, with him).

For Respondent No. 1 (in W.P. No. 351/72) : M/s. Niren De,
Attorney-General of India and Lal Narain Sinha, Solicitor-General of
India and D. P. Singh, Senior Advocate, (M/s. G. L. Sanghi, R. N.
Sachthey and B. D. Sharma, Advocates, with them).

For Respondent No 1 (in W.P. No. 352/72) : (M/s. Niren De,
Attorney-General of India, Lal Narain Sinha, Solicitor-General of India
and D, P. Singh, Senior Advocate, (M/s. R. N, Sachthey and B. D.
Sharma, Advocates, with them).

For the Advocate-General, State of Andhra Pradesh (in W. P.
Nos. 331-352/72) : Mr. P. Ramachandra Reddy, Advocate-General,
State of Andhra Pradesh, (M/s. G. Narayana Rao and P. Paramesh-
wara Rao, Advocates, with him).
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For the Advocate-General, State of Bihar (in W.P. Nos. 351-352/
72) : Mr. Balbhadra Prasad Singh, Advocate-General, State of Bihar,,
Igilgl/)s. Radha Raman, Ja; Narayan and U. P. Singh, Advocates, with.

For the Advocate-General, State of Manipar (in W.P. Nos, 351-
352/72) : Mr. N. Ibotombi Singh, Advocate-General, State of Manipur,.
(M/s. 8. K. Nandy and R. N. Sachthey, Advocates, with him).

For the Advocate-General, State of Orissa (in W.P. Nos. 351-352/
72) : Mr, Gangadhar Rath, Advocate-General, State of Orissa, (Mr.
G. 8. Chatterjee, Advocate, with him).

For the Advocate-General, State of Punjab (in W.P, Nos. 351-
352/72) * Mr. R. N. Sachthey, Advocate,

.\.Far the Intervener No 1 (in W.P. No. 351/72) : Intervener appear-

in person and later Mr. Basudeo Prasad, Senior Advocate, (Mr..
N. N. Sharma, -Advocate, with him),

For the Intervener No. 2 (in W.P. No. 351/72) : M/s. Santok:
Singh and V. Mayakrishpan, Advocates.

For the Petitioner (in W.P. No. 373/72) : Mr. C. K. Daphtary,,
Senior Advocate, M/s. R. N. Banerjee, J. B. Dadachanji, Ravinder-
Narain, O. C. Mathur, P. C. Bhartari and 8. Swarup, Advocates, with.
him).

For the Petitioner (in W.P. No. 374/72) : M/s. M. C. Chagla and
C. K. Daphtary, Senior Advocates, (M/s. R. N. Banerjee, J. B. Dada-
chanji, Ravinder Narain, O. C. Mathur, P. C. Bhartari, 8. Swarup and'
Mrs. N. A. Palkhivala, Advocates, with them).

For Respondent No. 1 (in W.P. No. 373/72) : M/s. Niren De,.
Attorney-General of India, Lal Narain Sinha, Solicitor-Genera! of India

and M. X. Ramamurthy, Senior Advocate, (Mr, R. N. Sachthey, Ad-
vocates, with them).

For Respondent No. 1 (in W.P, No. 374/72) : M/s. Niren De,
Attorney-General of India, and Lal Narain Sinha, Solicitor-General of
India (M/s. R. H. Dhebar, R. N. Sachthey and B. D. Sharma. Advo-
cates, with them).

For the Petitioner (in W.P. No. 400/72) : M/s. N. A. Palkhivala
and C. K. Daphtary, Senior Advocates, (M/s. R. N. Banerjee, J. B.
Dadachanji, Ravinder Narain, O. C. Mathur, P. C. Bhartari and S.
Swarup, Advocates, with them),

For Respondens No. 1 (in W.P. No. 400/72) : M/s. Niren De,
Attorney-General of India, Lal Narain Sinha, Solicitor-General of India,
(M/s. R. N. Sachthey, S. P. Nayar and S. N. Prasad, Advocates, withe
them).
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Sikri, C.J.: I propose to divide my judgment into eight parts.
Part 1 will deal with Introduction; Part II. with interpretation of
Golakhnath’ case ; Part 1II with the interpretation of the original
article 368, gs it existed prior to its amendment ; Part IV with the
validity of the Constitution (Twenty-fourth Amendment) Act; Part V
with the validity of s. 2 of the Constitution {T'wenty-fifth Amendment)
Act; Part VI with the validity of s. 3 of the Constitution (Twenty-fifth
Amendment) Act; Part VII with Constitution (Twenty-ninth Amend-
ment) Act; and Part VIII with conclusions.

Part I—Introduction

All the six writ petitions involve common questions as to the vali-
dity of the Twenty-fourth, Twenty-fifth and Twenty-ninth Amend-
ments of the Constitution. I may give a few facts in Writ Petition
No. 135 of 1970 to show how the question arises in this petition. Writ
Petition No. 135 of 1970 was filed by the petitioner on March 2,
1970 under Article 32 of the Constitution for enforcement of his
‘fundamental rights under Articles 25, 26, 14, 19(1)(f) and 31 of the
Constitution. He prayed that the provisions of the Kerala Land Reforms
Act, 1953 (Act 1 of 1964) as amended by the Kerala Land Reforms
(Amendment) Act 1969 (Act 35 of 1969) be declared unconstitutional,
ultra vires and void. He further prayed for an appropriate writ or order
to issue during the pendency of the petition. This Court issued rule
nisi on March 23, 1970,

During the pendency of the writ petition, the Kerala Land Re-
forms (Amendment) Act 1971 (Kerala Act No. 25 of 1971) was passed
which received the assent of the President on August 7, 1971, The
petitioner filed an application for permission to urge additional
grounds and to impugn the constitutional validity of the Kermla Land
Reforms (Amendment) Act 1971 (Kerala Act No. 25 of 1971).

In the meantime, the Supreme Court by its judgment dated April
26, 1971 in Kunjukutty Sahib v. State of Kerala(*) upheld the majority
judgment of the Kerala High Court in V. N. Narayanan Nair v. State
of Kerala(*) whereby certain, sections of the Act were struck down.

(1) 119721 8.C.C. 364 (Civil Appeals Nos. 143, 203242, 274 & 309 of 1971).
Judgment dated April 26, 1971.

(2) ALR. 1971 Kerala 98,
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The. Constitution {Twenty-fifth Amendment) Act came into
force on November 5, 1971, the Constitution (Twenty-ifth Amend-
ment) Act came into force on April 20, 1972 and the Constitution
{Twenty-ninth Amendment) Act came into force on June 9, 1972,
The effect of the Twenty-ninth Amendment of the Constitution was
that it inserted the following Acts in the Ninth Schedule to the Consti-
tution -

“65, The Kerala Land Reforms (Amendment) Act, 1969
(Kerala Act 35 of 1969).

"66. The Kerala Land Reforms (Amendment) Act, 1971
(Kerala Act 25 of 1971).”

The petitioner then moved an application for urging additional
grounds and for amendment of the writ petition in order to challenge
the above constitutional amendments.

The Court allowed the application for urging additional grounds
and for amendment of the writ petition on August 10, 1972 and issued
notices to the Advocates-General to appear before this Court and take
such part in the proceedings as they may be advised.

When the case was placed before the constitutional bench, it
referred this case to a larger bench to determine the validity of the
impugned constitutional amendments.

Similar orders were passed in the other writ petitions.

The larger bench was accordingly constituted. It was then felt
that it would be necessary to decide whether 1. C. Golak Nath v. State
of Punjab(*) was rightly decided or not. However, as I see it, the
.question whether Golak Nath's(*) case was rightly decided or not
.does not matter because the real issue is different and of much greater
importance, the issue being : what is the extent of the amending
.power conferred by art. 368 of the Constitution, apart from art. 13(2),
-on Parliament ?

The respondents claim that Parliament can abrogate fundamental
rights such as freedom of speech and expression, freedom to form
associations or unions, and freedom of religion. They claim that demo-
«cracy can even be replaced and one-party rule .established. Indeed,
short of repeal of the Constitution, any form of Government with no
freedom to the citizens can be set up by Parliament by exefcising its
powers under art, 368.

On the side of the petitioners it is urged that the power of
Parliament is much more limited. The petitioners say that the Consti-
tution gave the Indian citizen freedoms which were to subsist for ever

(%) [1967 2 S.C.R. 762.
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and the Constitution was drafted to free the nation from any future
tyranny of the representatives of the people. It is this freedom from
tyranny which, according to the petitioners, has been taken away by
the impugned art. 31C which has been inserted by the Twenty-fifth
‘Amendment. If asticle 31C is valid, they say, hereafter Parliament and
State Legislatures and not the Constitution, will determine how much
freedom is good for the citizens,

~ These cases raise grave issues. But however grave the issues may
be, the answer must depend on the interpretation of the words in art.
368, read in accordance with the principles of interpretation which
~ aré applied to the interpretation of a Constitution given by the people
to themselves, ,

I must interpret art. 368 in the setting of our Constitution, in the
background of our history and in the light of our aspirations and
hopes, and other relevant circumstances. No other constitution in the
world is like ours. No other constitution combines under its wings
such diverse peoples, numbening now mote than 550 millions; with
different languages and religions and in different stages of economic
development, into one nation, and no other nation is faced with such
vast socio<conomic problems,

I need hardly observe that I am not interpreting an ordinary
statute, but a Constitution which apart from setting up a machinery
. for government, has a noble and grand vision. The vision was put in
words in the Preamble and carried out in part by conferring funda-
mental rights on the people. The vision was. directed to be further
carried out by the application of directive principles.

Part Il—Interpretation of, Golak Natk's Case.

Before proceeding with the main task, it is necessary to ask : what
was decided in 1. C. Golak Nath v. State of Punjab(*) ? In order to
properly appreciate that case, it is necessary first to have a look at
Sri Sankari Prasad Singh Deo v. Union of India and State of Bihar(*®)
and Sajjan Stngh v. State of Rajasthan(®)

The Constitution (First Amendment) Act, 1951, which inserted
inter alia Arts. 31A and 31B in the Constitution was the subject
matter of decision in  Senkari Prasad’s(®) case. The main arguments

(*) (19671 2 S.C.R. 762, (%) [1952] SCR. 9.
(3) {1965] 1 S.C.R. 933,
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relevant to the present case which were advanced in support of the

petition before this Court were summarised by Patanjali Sastri, J. as

he then was, as follows :
“First, the power of amending the Constitution provided for under
article 368 was conferred not on Parliament but on the two Houses
of Parliament as designated body and, therefore, the provisional
Parliament was not competent to exercise that power under article
379. '
Fourthly, in any case article 368 is a complete code in itself and
does not provide for any amendment being made in the bill after
it has been introduced in the House. The bil} in the present case
having been admittedly amended in several particulars during its
passage through the House, the Amendment Act cannot be said to
have been passed in conformity with the procedure prescribed in
article 368,
Fifthly, the Amendment Act, in so far as it purports to take away
or abridge the nghts conferred by Part III of the Constitution,
falls within the prohibition of article 13(2)”.

X X X )4 X

As stated in the head note, this Court held :

“The provisional Parliament is competent to exercise the power
of amending the Constitution under Art. 368. The fact that the
said article refers to the two Houses of the Parhament and the
President separately and not to the Parliament, does not lead to
the inference that the body which is invested with the power to
amend is not the Parliament but a different body consisting of the

wwo Houses, .

The words “all the powers conferred by the provisions of this
Constitution on Parliament” in Art. 379 are not confined to such
powers as could be exercised by the provisional Parliament con-
sisting of a single chamber, but are wide enough to include the
power to amend the Constitution conferred by Art. 368.”

I may mention that Mr. Seervai contends that the conclusion just
mentioned was wrong and that the body that amends the Constitution

under Art. 368 is not Parliament,

The Court further held :

“The view that Art. 368 is a complete code in itself 'in respect of
the procedure provided by it and does not contemplate any amend-
ment of a Bill for amendment of the Constitution after it has
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been introduced, and that if the Bill is amended during its passage
through the Housc, the Amendment Act cannot be said to have

been passed in conformity with the procedure prescribed by Art.
368 and would be invalid, is erroncous,

Although “law” must ordinarily include. constitutional law
there is a clear demarcation between ardinary law which is made
in the exercise of legislative power and constitutional law, which
is made in the exercise of constituent power. In the context of
Art. 13, “law” must be taken to mean rules or regulations made
in exercise of ordinary lcgls]atzvc power and not amendments to
the constitution made jin the exercise of constituent power with

the result that Art. 13(2) does not affect amcndmcms made under
Art. 368"

Although the decision in Sankars Prased’s(*) case was not challen-
ged in Sajjan Singh's(*) case, Gajendragadkar, C. J. thought it fit to
give reasons for expressing full concurrence with that decision.

The only contention before the Court was that “since it appears
that the powers prescribed by Art. 226 are likely to be affected by the
intended amendment of the provisions contained in Part III, the bill
introduced for the purpose of making such an  amendment, must
attract the proviso, and as the impugned Act has admittedly not gone
through: the procedure prescnbcd by the proviso, it is invalid”. Accord-
ing to Gajendragadkar, C.J. “that raised the question’ about the cons-
truction of the provisions contained in Art. 368 and thc relation
between the substantive part of Art. 368 with its proviso.”

The Chief Justice came to the conclusion that “as a2 matter of
construction, there is no cscape from the conclusion that Art. 368
pravides for the amendment of the provisions contained in Part TII

without imposing on Parliament an obligation to adopt the procedure
prescribed by the proviso.”

The learned. Chief Justice thought that the power to amend in
the context was a very wide power and it could not be controlled by
the literal dictionary meaning of the word “amend”. He expressed his
agreement with the reasoning of Patanjali Sastri,’ J. regarding the
applicability of Art. 13(2) to Constitution Amendment Acts passed
under Act. 368. He further held that when Art. 368 confers on
Parliament the right to amend the Constitution, it can be exercised
over all the provisions of the Constitution. He thought that “if the
Constitution-makers had intended that any future amendment of the

(*) [1952] SCR. 8. (%) [1965] 1 S.CR. 933,
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provisions in regard to fundamental rights should be subject to Arr.
13(2), they would have taken the precaution of making a clear provi-
sion in that behalf.”

He seemed to be in agreement with the following observations of
Kania, C.J. in 4. K. Gopalan v. The State of Madras(*) :

“the inclusion of article 13(1) and (2) in the Constitution appears.
to be a matter of abundant caution. Even in their absence if any
of the fundamental rights was infringed by any legislative enact-
ment, the Court has always the power to declare the enactment, to
the extent it transgresses the limits, invalid”,

He was of the view that even though the relevant provisions of
Part I can be justly described as the very foundation and the corner-
stone of the democratic way of life ushered in this country by the
Constitution, it cannot be said that the fundamental rights guaranteed
to the citizens are eternal and inviolate in the sense that they can never
be abridged or amended.

According to him, it was legitimate to assume that the Cons-
titution-makers visualised thar Parliament would be competent to
make amendments in these rights so as to meet the challenge
of the problems which may arise in the course of socio-cconomic
progress and development of the country.

Hidayatullah, J., as he then was, agreed with the Chief Justice
that the 17th Amendment was valid even though the procedure laid
down in the proviso to Art. 368 had not been followed. But he
expressed his difficulty in accepting the part of the reasoning in Samkaré
Prasad’s(*) case.

‘He observed as follows :

“It is true that there is no complete definition of the word “law™
in the article but it is significant that the definition does not seck
to- exclude constitutional amendments which it would have beenr
easy to indicate in the definition by adding “but shall noz include
an amendment of the Constitution”, (p. 958).

He further observed :

“The meaning of Art. 13 thus depends on the sense in which the
word “law” in Art. 13(2) is to be understood. If an amendment
can be said to fall within the term “law”, the Fundamental Rights
become “eternal and inviolate” to borrow the language of the
Japanese Constitution. Article 13 is then on par with Art. 5 of the
American Federal Constitution in its immutable prohibition as long
as it stands.” {p. 958).

(*) [1950] S.C.R. 88 at p. 100, (2) [1952] S.C.R. 89,
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According to him “Our Preamble is more akin in nature to the
American Declaration of Independence (July 4, 1776) then to the
preamble to the Constittuion of the United States. It does not make
any grant of power but it gives a direction and purpose to the Cons-
titution which is reflected in Parts Il and IV. Is it to be imagined
that a two-thirds majority of the two Houses at any time is all that
is necessary to alter it without even consulting the States ? It is not
even included in the proviso to Art, 368 and it is difficult to think
that as it has not the protection of the proviso it must be within the
main part of Art. 368.”

He further observed :

“I would require stronger reason than those given in Sankart
Prasad's case to make me accept the view that Fundamental Rights
were not really fundamental but were intended to be within the
powers of amendment in common with the other parts of the
Constitution and without the concurrence of the States.”

He held (—

“What Art. 368 does is to lay down the manner of amendment and
the necessary conditions for the effectiveness of the amend-

. The Constitution gives so many assurances in Part III that it would
be difficult to think that they were the play-things of a special
majority. To hold this would mean prima facie that the most
solemn parts of our Constitution stand on the same footing as any
other provision and even on a less firm ground than one on which
the articles mentioned in the proviso stand.”

Mudholkar, J. although agreeing that the writ petition should be
dismissed, raised various doubts and he said that he was reserving

his opinion on the question whether Sankar: Prasad’s case was rightly
decided. He thought :

“The language of Art. 368 is plain enough to show that the action
of Parliament in amending the Constitution is a legislative act
like one in exercise of its normal legislative power. The only
difference in respect of an amendment of the Constitution is that
the Bill amending the Constitution has to be passed by a special
majority (here I have in mind only those amedments which do
not attract the proviso to Art. 368). The result of a legislative
action of a legislature cannot be other than ‘law’ and, therefore, it
seems to me that the fact that the legislation deals with the amend-
ment of a provision of the Constitution would not make its result
any the less 2 ‘law’.”
7—36 §. C. Indiaf73
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He obs_crvcd :

“It is true that the Constitution does not directly prohibit the
amendment of Part Il But it would indeed be strange that rights
which are considered to be fundamental and which include one
which is guaranteed by the Constitution (vide Art, 32) should be
more easily capable of being abridged or restricted than any of
the matters referred to in the proviso to Art. 368 some of which
are perhaps less vital than fundamental rights. It is possible, as .
suggested by my learned brother, that Art. 368 merely lays down
the procedure to be followed for amending the Constitution and
does not confer a power to amend the Constitution which, I think,
has to be ascertained from the provision sought to be amended
or other relevant provisions or the preamble.”

Later, he observed :

“Above all, it formulated a solemn and dignified preamble which
appears to be an epitome of the basic features of the Constitution.
Can it not be said that these are sndica of the intention of the Cons-
tituent Assembly to give 2 permanency to the basic features of the
Constitution ?” '

He posed a further question by observing :

“It is also a matter for consideration whether making a change in

a basic feature of the Constitution can be regarded merely as an

amendment or would it be, in effect, rewnting a part of the-
Constitution; and if the latter, would it be within the purview ot

Art, 368 7

He then stressed the prime importance of the preamble :

“The Constitution indicates three modes of amendments and
assuming that the provisions of Art. 368 confer power on Parlia-
ment to amend the Constitution, it will still have to be considered
whether as long as the preamble stands unamended, that power can
be exercised with respect to any of the basic features of the
Constitution.

To illustrate my point, as long as the words ‘sovereign democratic
republic’ are there, could the Constitution be amended so 23 to
depart from the democratlc form.of Government or its republic
character? If that cannot be done, then, as long as the words
“Justice, social, economic and political etc.,” are there could any
of the rights cnumerated in. Arts, 14 to 19, 21, 25, 31:and 32 be .
taken away ? If they cannot, it will be for consideration whether.
they can be modified. -
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“It has been said, no doubt, that the preamble is not a part of our
Constitution, But, I think, that if upon a comparison of the
preamble with the broad features of the Constitution it would
appear that the preamble is an epitome of those features or,
to put it differently if these features are an amplification or concre-
tisation of the concepts set out in the preamble it may have to be
considered whether the preamble is not a part of the Constitution.
While considering this question it would be of relevance to bear
in mind that the preamble is not of the common run such as is to
be found in an Act of "a legislature. It has the stamp of deep
deliberation and is marked by precision. Would this not suggest
that the framers of the Constitution attached special significance
to it?” ' ' '

Coming now to Golak Nath’s case, the petitioner had challenged
the validity of the Constitution (Seventeenth Amendment) Act, 1964
which included in the Ninth Schedule, among other acts, the Punjab
Security of Land Tenures Act, 1953 (Act 10 of 1953), and the

Mysore Land Reforms Act (Act 10 of 1962) as amended by Act 14
of 1965. , :

It was urged before the Court that Sankari Prasad’s(') case in
which the validity of the Constitution (First Amendment) Act, 1951
and Sajjan Singh’s(*) case in which the validity of the Constitution
(Seventeenth Amendment) Act was in question had been wrongly
decided by this Court. N ' '

Subba Rao, C.]. speaking for himself and 4 other Judges summa-
rised the conclusions at page 815 as follows :

“The gforesaid discussion leads to the following results :

(1) The power of the Parliament to amend the Constitution is
derived from Arts. 245, 246 and 248 of the Constitution and
‘not from Art. 368 thereof which only deals with procedure.
Amendment is a legislative process,

(2) Amendment is ‘law’ within the meaning of Art. 13 of the
Constitution and, therefore, if it takes away or abridges the
rights conferred by Part III thereof, it is void.

(3) The Constitution (First Amendment) Act, 1951, Constitu-
tion (Fourth Amendment) Act, 1955, and the Constitution
(Seventeenth Amendment) Act, 1964, abridge the scope of

the fundamental rights. But, on the basis of earlier decisions
of this Court, they were valid.

() 19521 S.C.R. B9, (*) [1965 1 S.C.R. 933.
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(1) On the application of the doctrine of ‘prospective over-ruling’,
as explained by us earlier, our decision will have only pros-
pective operation and, therefore, the said amendments will
continue to be valid.

(%) We declare that the Parliament will have no power from the
date of this decision to amend any of the provisions of
Part IIT of the Constitution so as to take away or abridge
the fundamental rights enshrined therein.

(6) As the Constitution {Seventeenth Amendment) Act holds
the field, the validity of the two impugned Acts, namely, the
Punjab Security of Land Tenures Act X of 1953, and the
Mysore Land Reforms Act X of 1962, as amended by Act
X1V of 1965, cannot be questioned on the ground that they
offend Arts. 13, 14 or 31 of the Constitution.”

It must be borne in mind that these conclusions were given in the
light of the Constitution as it stood then z.e. while Art. 13(2) subsisted
in the Constitution. It was then not necessary to decide the ambir of
Art. 368 with respect to the powers of Parliament to amend Art. 13(2)
or to amend Article 368 itsclf. It is these points that have now to be
decided.

It may further be observed that the Chief Justice refused to express
an opinion on the contention that, in exercise of the power of amend-
ment, Parliament cannot destroy the fundamental structure of the
Constitution but can only modify the provision thereof within the
framework of the original instrument for its better effectuation.

As will be seen later, the first conclusion above, does not survive
for discussion any longer because it is rightly admitted on behalf of the
petitioners that the Constitution (Twenty Fourth Amendment) Act,
1971, in so far as it transfers power to amend the Constitution from
the residuary entry (Entry 97 List 1 ) or Art, 248 of the Constitution
to Art. 368, is valid; in other words Art. 368 of the Constitution as now
amended by the Twenty Fourth Amendment deals not only with the
procedure for amendment but also confers express power on Parliament
to amend the Constitution. '

I will also not discuss the merits of the second conclusion as the
same result follows in this case even if it be assumed in favour of
the respondents that an amendment of the Constitution is not law
within Art. 13(2) of the Constitution.

Hidayatullah, J. as he then was, came to the following conclusions

at page 902 : :
“(i) that the Fundamental Rights arc outside the amendatory
process if the amendment secks to abridge or take away any

of the rights;
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(ii) that Sankari Prasad’s case (and Sajjan Singh’s case which
followed it) conceded the power of amendment over Part III

of the Constitution on an erroneous view of Arts. 13(2) and
368. '

(iii) that the First, Fourth and Seventh Amendments being part
of the Constitution by acquiescence for a long time, cannot now

be challenged and they contain authority for the seventeenth
Amendment;

(iv) that this Court having now laid down that Fundamental Rights
cannot be abridged or taken away by the exercise of amenda-
tory process in Art, 368, any further inroad into these rights
as they exist today will be illegal and unconstitutional unless it
complies with Part III in general and Art, 13(2) in particular;

(v) that for abridging or taking away Fundamental Rights, a
Constituent body will have to be convoked; and

(vi) that the two impugned Acts, namely, the Punjab Security of
Land Tenures Act, 1953 (X of 1953) and the Mysore Land
Reforms Act, 1961 (X of 1962) as amended by Act XIV of
1965 are valid under the Constitution not because they are
included in Schedule 9 of the Constitution but because they
are protected by Act. 31-A, and the President’s assent.”

I am not giving his reasons for these conclusions here because they
will be examined when dealing with the arguments addressed to us
on various points, ‘

Wanchoo, J. as he then was, also speaking on behalf of 2 other
Judges held that Sankari Prasad’s(*) case was correctly decided and
the majority in Sajjan Singh’s(*) case was correct in following that
decision.

Bachawat, J. held :

(1) Article 368 not only prescribes the procedure but also
gives the power of amendment;

(2) Article 368 gives the power of amending each .and every
provision of the Constitution and as art. 13(2) is a part of
the Constitution it is within the reach of the amending

power;

(1) [1952] S.C.R, 89.
(%) [1965] 1 S.CR. 933.
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(3) Article 368 is not controlled by art. 13(2) and the prohibi
tory injunction in art, 13(2) is not attracted against the
amending power;

(4) Constitutional amendment under art. 368 is not 2 law within
the meaning of art, 13(2);

(5) The scale of value embodied in Parts Il and IV is not
immortal, Parts III and IV being parts of the Constitution
are not immune from amendment under art. 368. Consti-
tion-makers could not have intended that the rights con-
ferred by Part III could not be altered by giving effect to the
pulicies of Part IV.

(6) The Preamble cannot control the unambiguous language of
the articles of the Constitution.

Regarding the amendment of the basic features of the Constitution,
he observed :

“Counsel said that they could not give an exhaustive catalogue of
the basic features, but sovereignty, the republican form of govern-
ment, the federal structure and the fundamental rights were some
of the features. The Seventeenth Amendment has not derogated
from the sovercignty, the republican form of government and the
federal structure, and the question whether they can be touched
by amendment does not arise for decision. For the purposes of these
cases, it is sufficient to say that the fundamental rights are within
the reach of the amending power.”

Ramaswami, J., held :
(1) The amending power under art, 368 is sui generis;

(2) “Law” in Art. 13(2) cannot be construed so as to include
~“Law” made by Parliament under Arts, 4, 169, 392, 5th
Schedule Part D and 6th Schedule Para 21.

(3) The expression “fundamental rights” does not lift the funda-
mental rights above the constitution itself;

(4) Both the power to amend and the procedure to amend are
enacted in art. 368.

(5) There were no implied limitations on the amending power
and all articles of the Constitution were amendable ecither
under the proviso of art, 368 or under the main part of the
article, ’

(6) The Federal structure is not an essential part of our Consti-
tution.
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(7) The power of amendment is in point of quality an adjunct
of sovereignty, If so, it does not admit of any limitations.

In brief 6 Judges held that in view of Art. 13(2) Fundamental
Rights could not be abridged or taken away, Five Judges held that
“Art. 13(2) was inapplicable to Acts amending the Constitution.

Parr UI—Interpretation of art. 363

Let me now proceed to interpret Art. 368. Article 368, as originally
enacted, read as follows :

“An amendment of this Constitution may be initiated only by the
introduction of a Bill for the purpose in either House of Parliament,
and when the Bill is passed in each House by a majority of the
total membership of that House and by a majority of not less
“than two-thirds of the members of that House present and voring,
it shall be presented to the President for his assent and upon
such assent being given to the Bill, the Constitution shall stand
amended in accordance with the terms of the Bill @

Provided that if such amendment seeks to make any change
in—

(a) article 54, article 55, article 73, article 162 or article 241, or

(b) Chapter IV of Part V, Chapter V of Part VI, or Chapter I of
Part XI, or

(¢) any of the Lists in the Seventh Schedule, or
(d) the representation of States in Parliament, or

(e) the provisions of this article,

the amendment shall also require to be ratified by the Legislatures
of not less than one-half of the States specified in Parts A and B
of the First Sthedule by resolutions to that cffect passed by those
Legislatures before the Bill making provision for such amendment
is presented to the President for assent.”

It will be noticed that art. 368 is contained in a separate part and
the heading is “Amendment of the Constitution”, but thf marginal
note reads “Procedure for amendment of the Constitution™.

The expression “amendment of the Constitution” is not dcﬁ'ncd' or
expanded in any manner, although In other parts of the Constitution,
the word “Amend” or “Amendment” has, as will be pointed out later,
been expanded. In some parts they have clearly a narrow meaning.
The proviso thtows some light on the problem. First, it uscs the ex-
pression “if such amendment seeks to make any change in”; it does
not add the words “change of 7, or omit “in”,and say §Ct:—’k3 o
change” instead of the expression “secks to make any change in”.
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The articles which are included in the proviso may be now con-
sidered. Part V, Chapter I, deals with “the Executive”. Articld¥32. pro-
vides that thcrc shall be a President of India, and art. 53 vests ths
executive power of the Union in the President and provides how it shall
be exercised. These two articles are not mentioned in the proviso to
art. 368 but arts. 54 and 55 are mentioned.

Article 54 provides :

“54. The President shall be elected by the members of an electoral
college consisting of—

(a) the elected members of both Houses of Parliament; and

(b) the elected members of the Legislative Assemblies of the
States.”

Article 55 prescribes the manner of election of the President.

Why were arts. 52 and 53 not mentioned in the proviso to art. 368
if the intention was that the States would have a say as to the federal
structure of the country? One of the inferences that can be drawn is
that the constitution-makers never contemplated, or imagined that Art.
52 will be altered and there shall not be a President of India. In other
words they did not contemplate a monarchy bcmg set up in India or
there being no President,

Another article which has been included in the proviso to art. 368
is art. 73 which deals with the extent of executive powers of the Union.
As far as the Vice-President is concerned, the States have been given
no say whether there shall be a VicePresident or not; about the
method of his election, etc. But what is remarkable is that when we
come to Part VI of the Constitution, which deals with the “States”,
the only provision which is mentioned in the proviso to art. 368 is
art. 162 which deals with the extent of executive power of States. The
appointment of a Governor, conditions of service of a Governor, and
the consttution and functions of the Council of Ministers, and other
provisions regarding the Ministers and the conduct of government
business are not mentioned at all in the proviso to art. 368. Another
article which 15 mentioned in cl. (a) of the proviso to art. 368 is art.
241 which originally dealt with High Courts for States in Part C of
the First Schedule.

Chapter IV of Part V of the Constitution which deals with the
Union Judiciary, and Chapter V of Part VI which deals with the
High Courts in the State are included in the proviso to art. 368 but it
is extra-ordinary that Chapter VI of Part VI which deals with subor-
dinate Judiciary 1s not mentioned in clause (b). Chapter I of Part XI
is included and this deals with the Legislative Relations between the
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Union and the States, but Chapter II of Part XI which deals with
Administrative Relations between the Union and the States, and vari-
ous other matters in which the States would be interested are not in-
cluded. Provisions relating to services under the State and Trade and
Commerce are also not included in the proviso.

This analysis of the provisions contained in clauses (a) and (b)
of the proviso to art. 368 shows that the reason for including certain
articles and excluding certain other from the proviso was not that all
articles dealing with the federal structure or the status of the States
had been selected for inclusion in the proviso.

Clause (c) of the proviso mentions the Lists in the Seventh Sche-
dule, clause (d) mentions the representation of States in  Parliament,
and clause (¢) the provisions of art. 368 itself. The provisions of sub-
clauses (c), (d) and (&) can rightly be said to involve the .federal
structure and the rights of the States.

What again is remarkable is that the fundamental rights are not
included in the proviso at all. Were not the States interested in the
fundamental rights of their people ? The omission may perhaps be
understandable because of the express provision of art. 13(2) which
provided that States shall not make any law which takes away or
abnidges the rights conferred by Part 11T and any law made in contra-
vention of this clause shall to the extent of the contravention be void,
assuming for the present that Art. 13(2) operates on Constitutional
amendments.

In construing the expression “amendment of this constitution I
must look at the whole scheme of the Constitution. It is not right to
construe words in vacuum and then insert the meaning into an article.
Lord Greene observed in Bidie v. General Accident, Fire and Life
Assurance Corporation(*) :

“The first thing one has to do, I venture to think, in« construing
words in a section of an Act of Parliament is not to take those
words in vacuo, so to speak, and attribute to them what is some-
times called their hatural or ordinary meaning. Few words in the
English language have a natural or ordinary meaning in the sense
that they must be so read that their meaning is entirely independent
of their context. The method of construing statutes that I prefer
is not to take particular words and attribute to them a sort of
prima facie meaning which you may have to displace or modify.

(*) [1948] 2 All ER. 995, 998.
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It is to read the statute as a whole ahd ask oneself the question :
“In this state, in this context, relating to this subject-matter, what
is the true meaning of that word ?”

I respectfully adopt the reasoning of Lord Greene in construing

the expression “the amendment of the Constitution.”

Lord Greene is not alone in this approach. In Bourne v. Norwick

Crematorium (') it is observed :

“English words derive colour from those which syrround them,
Sentences are not mere collections of words to be taken out of
the senténce defined separately by reference to the dictionary or
decided cases, and then put back again into the sentence with the
meaning which you have assigned to them as separate words, so
as to give the sentence or phrase a meaning which as a sentence

~ or phrase it cannot bear without distortion of the English language.”

Holmes, J. in Towne v, Eigner(®) had the same thought. He
observed : :

“A word is not crystal, transparent and unchanged; it is the" skin
of living thought and may vary greatly in colour and content
according to the circumstances and the time in which it is used.”

What Holmes J. said is particularly true of the word “Amendment”

or “Amend”,

I may also refer to the obscrvation of Gwyer CJ. and Lord

Wright :

“A grant of the power in general terms, standing by itself, would
no doubt be construed in the wider sense; bur it may be 1ualiﬁcd
by other express provisions in the same epactment, by the
implications of the context, and even by the considerations arising
out of what appears to be the general scheme of the Act”. (Per
Gwyer CJ.~The Central Provinces and Berar Act, 1939 F.CR.
18 at 42.)

The question, then, is one of construction and in the ultimate
resort must be determined upon tht actual words used, read not
in vacuo but as occurring in a single complex instrument, in which
one part may throw light on another. The constitution has been
described as the federal compact, and the construction must hold
a balance between all its parts”. (Per Lord Wright—James ».
Commonwealth of Australia—1936 A.C. 578 at 613).”

(1) [1967] 2 All E.R, 576, 578.
(2) 245 US. 418; 425=62 L. ed, 372; 376.
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In the Constitution the word “amendment” or “amend” has been
used in various places to mean different things. In some articles, the
word “amendment” in the context has a wide meaning and in another
context it has a narrow meaning, In art, 107, which deals with legislative
procedure, cl. (2) provides that “subject to the provisions of articles 108
and 109, a Bill shall not be desmed to have betn passed by the House
of Parliament unless it has been agreed to by both Houses, either
without amendment or with such amendments only as are agreed to
by both Houses.” It is quite.clear that the word “amendment” in this
article has a narrow meaning. Similarly, in art. 111 of the Constitution,
whereby the President is enabled to send a message requesting ~the
Houses to consider the desirability of introducing -amendments, the
“amendments” has a narrow meaning.

The opening of art. 4(1) reads:

“4(1) Any law referred to in article 2 or article 3 shall contain
such provisions for the amendment of the First Schedule and the
Fourth-Schedule as may be necessary to give effect to the provisions.
of thelaw........vvvvvvvvninenn, ? '

Here the word “amendment” has a narrower meaning, “Law” under
Articles 3 and 4 must “conform to the democratic pattern envisaged by
the Constitution; and the power which the Parliament may exercise. . . .
1s not the power to over-ride the constitutional scheme. No state can,

therefore, be formed, admitted or set up by law under Article 4 by

the Parliament which has no effective legislative, executive and judicial
organs”, (Per Shah J—~Mangal Singh v. Union of India(*) (Emphasis
supplied). .

Article 169(2) reads :

“Any law referred to in clause (1) shall contain such provisions for
the amendment of this Constitution as may be necessary to give
effect to the provisions of the law and may also contain such
supplemental, incidental and consequential provisions as Parliament
may deem necessary.” :

Here also the word “amendment” has a narrow meaning,

Para 7 of Part D, Fifth Schedule, whi -
the schedule, reads: edule, which deals with amendment of

“7. Amendment of the Schedule.~(1) Parliament may from time
to time by law amend by way of addition, variation or repeal any
of the provisions of this Schedule and, when the Schedule is so
amended, any reference to this Schedule in this Constitution shall
be construed ‘as a reference to such schedule as so amended.”

(1) [1967] 2 SCR. 109 at 112,
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Here the word “amend” has been expanded by using the expression
“by way of addition, variation or repeal”, but even here, it seems to

me, the amendments will have to be in line with the whole Constitu-

tion. Similarly, under para 21 of the Sixth Schedule, which repeats

the phraseology of para 7 of the Fifth Schedule, it scems to me, the

amendments will have to be in line with the Constitution.

I may mention that in the case of the amendments which may be
made in exercise of the powers under art. 4, art. 169, para 7 of the
Fifth Schedule, and para 21 of the Sixth Schedule, it has been expressly
stated in these provisions that they shall not be deemed to be amend-
ments of the Constitution for the purposes of art. 368.

It is also important to note that the Constituent Assembly which
adopted "art. 368 on September 17, 1949, had carlier on August 18,
1949, substituted the following section in place of the old Section 291
in the Government of India Act, 1935:

“291. Power of the Governor-General to amend certain provisions
of the Act and orders made thereunder—

(1) The Governor-General may at any time by order make such
amendments as he considers necessary whether by way of
addition, modification or repeal, in the provisions of this
Act or of any order made thereunder in relation to any
Provincial Legislature with respect to any of the following
matters, that is to say—

(a) the composition of the Chamber or Chambers of the
Legislature; :

(b) the delimitation of territorial constituencies for the purpose
of elections under this Act.

* * * ’ * ?

Here, the word “amendment” has’been expanded. It may be that .t}-lcrc
really is no expansion because every amendment may involve addition,
variation or repeal of part of a provision.

According to Mr. Seervai, the power of amendment given by art. 4,
read with arts, 2 and 3, art. 169, Fifth Schedule and Sixth Sé!lcd_ulc,
is a limited power limited to certain provisions of the Constitution,
while the power under art. 368 is not limited. It is true every provi-
sion is prima facie amendable under art. 368 but this does not solve
the problem before us.

I may mention that an attempt was made to cx’pand‘ the word
“ymend” in art. 368 by proposing an amendment that “by way of
vartation, addition, or repeal” be added bur the amendment was rejected.

(CAD. Vol. 9 p. 1663).
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: Again, in art. 196(2), the word “amendment” has been used in 2
Limited sense. Art. 196(2) reads : ‘

“196(2). Subject to the provisions of articles 197 and 198, a Bill
shall not be decmed to have been passed by the Houses of the
Legislature of a State having a Legislative Council unless it  has
been agreed to by both Houses, either without amendment or with
such amendments only as are agreed to by both Houses.”

Sitnilar meaning may be given to the word “amendment” in art.

197(2), which reads:

“197(2). If after a Bill has been so pa{sscd for the second time by
the Legislative Assembly and transmitted to the Legislative
Council—

(a) the Bill is rejected by the Council ; or

(b) more than one month elapses from the date on which the
Bill is laid before the Council without the Bill being passed
by it; or

(c) the Bill is passed by the Council with amendments to which
the Legislative Assembly does not agree,

(c) the Bill is passed by the Legislative Assembly does not agree,
the Bill shall be deemed to have been passed by the Houses of the
Legislature of the State in the form in which it was passed by the
Legislative Assembly for the second time with such amendments, if
any, as have been made or suggested .by the Legislative. Council
and agreed to by the Legislative Assembly.”

Under Art, 200 the Governor is enabled to suggest the desirability
of introducing any such amendments as he may recommend in his.
message, Here again “amendment” has clearly a limited meaning.

In art. 35(b) the words used are :

“Any law in force immediately before the commencement of this
Constitution. ........... subject to the terms thereof and to any
adaptations and modifications that may be made therein under

article 372, continue in force until altered or repealed or amended
by Parliament.” '

Here, all the three words are used giving a,comprehensive mean-.

ing. Reliance is not placed by the draftsman only on the word
‘tamcHd”. -
' Similar language s used .in art. 372 whereby existing laws con-~
tinue " to be in force until “altered or repealed or amended’ by a com-
~petent Legislature or other competent authority,
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_ In the original art. 243(2), in conferring power on the President

to make regulations for the peace and good government of the
territories in part D of the First Schedule, it is stated that “any regu-
lation so made may repeal or amend any law made by Parliament.”
Here, the two words together give the widest power to make regu-
lations inconsistent with any law made by Parliament.

. In art. 252 again, the two words are joined together to g:vc a
wider power. Clause (2) of art. 252 reads :

“252(2). Any Act so passed by Parliament may be amended or
repealed by an Act of Parliament passed or adopted in like manner
but shall not, as respects any State to which it applies, be amended
or repealed by an Act of the Legislature of that State.”

In the proviso to art. 254, which deals with the inconsistency
between laws made by Parliament and laws made by the Legislatures
of States, it is ‘stated :

“Provided that nothing in this clause shall prevent Parliament
from enacting at any time any law with respect to the same matter
including a law adding to, amending, varying or repealing the
law so made by the Legislature of the State.” -

~ In art. 320(5), “all regulations made under the proviso to clause
~ (3)” can be modified “whether by way of repeal or amendment” as

both Houses of Parliament or the House or both Houses of the Legis-
lature of the States may make during the session in which they are

so laid.

I have referred to thc variation in the language of the various
articles dealing with the question of amendment or. repeal in detail
becausé our Constitution was drafted very carefully and 1 must pre-
sume that every word was chosen carefully and should have its pro-
per meaning. I may rely for this principle on the following observa-
tions of the United States Supreme Gourt in Holmes v. Jennison(*)
and quoted with approval in William v. United States(*) :

“In expounding the Constitution of the United States, every word
must have its due force, and appropriate meaning : for it is evi-
dent from the whole instrument, that no word was unnecessarily
used, or needlessly added........

(2) (10) L. ed. 579; 554.
(*) (77} L. ed. 1372; 1380,
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Reference was made to s. 6(2) of the Indian Indebchdcncc Act,
1947, in which the last three lines read :

(13

..... and the powers of the Legislature of each Dominion in-
" clude the power to repeal or amend any such Act, order, rule or
regulation in so far as it is part of the law of the Dominion.”

Here, the comprehensive expression “repeal or amend” gives power to
have a completely new Act different from an existing act of Parliament.

So, there is no doubt from a pérusal of these provisions that diffe-
rent words have been used to meet different demands. In view of the
- great variation. of the phrases used all through the Constitution it
follows that the word “amendment” must derive its colour from art.
368 and the rest of the provisions of the Constitution. There is no
doubt that it is not intended that the whole Constitution could be

repealed. This much is conceded by the learned counsel for the res-
pondents.

- Therefore, in order to appreciate the real content of the expres-
sion “amendment of this Constitution”, in Article 368 I must look
at the whole structure of the Constitution. The Constitution opens
with a preamble which reads :

“WE, THE PEOPLE OF INDIA, having solemaly resolved to

constitute India into a SOVEREIGN DEMOCRATIC REPUBLIC
and to secure to-all its citizens :

}USTICE, social, economic and political;

LIBERTY of thought, expression, belief, faith and worship;-

EQUALITY of status and of opportunity; and to promote among
them all; ' .

_FRATERNITY assuring the dignity of the individual and the
unity of the Nation 5 '

IN OUR: CONSTITUENT ASSEMBLY this Twenty-sixth day of

November, 1949, do HEREBY ADOPT, ENACT AND G
‘OURSELVES THIS- CONSTITUTION.” IVE TO

- This Preamble, and indeed the Constitution, was drafted in the

light and direction of the Objective Resolutions adopted
1947, which runs as follows © solutions adopted on January 22,

"(1) THIS CONSTITUENT ASSEMBLY declares its firm . and

solemn resolve to proclaim India as an Independent Soverei
l‘!c.gubhc and to draw up for her future governance 2 Cons!gf
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(2)

(3)

4)

)

(6)

7)

(8)
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wherein the territories that now comprise British India, the
territories that now form the Indian States, and such other
parts of India as are outside British India and the States, as
well as such other territories as are willing to be constituted
into the Independent Sovereign India, shall be a Union of
them all; and

wherein the said territories, whether with their present
boundaries or with such others as may be determined by the
Constituent Assembly and thereafter according to the law of

the Constitution, shall possess and retain the status of auto-
nomous units, together with residuary powers, and exercise all
powers and functions of government and administration, save
and except such powers and functions as are vested in of
assigned to the Union, or as are inherent or implied in the
Union or resulting therefrom; and

wherein all power and authority of the Sovereign Independent
India, its constituent parts and organs of government, are
derived from the people; and

wherein shall be guaranteed and secured to all people of
India justice, social, economic and political; equality of status,
of opportunity, and before the law; freedom of thought, ex-
pression, belief, faith, worship, vocation, association and action,
subject to law and public morality; and

wherein adequate safeguards shall be provided for minorities |
backward and tribal areas, and depressed and other backward
classes; and

whereby shall be maintained the integrity of the territory of
the Republic and its sovereign rights on land, sea, and air
according to justice and the law of civilized nations, and

this ancient land attains its rightful and honoured place in
the world and makes its full and willing contribution to the
promotion of world peace and the welfare of mankind.”

While moving the resolution for acceptance of the Objectives

Resolution, Pandit Jawaharlal Nehru said :

“It seeks very feebly to tell the world of what we have thought
or dreamt for so long, and what we now hope to achieve in the
near future. It is in that spirit that I venture to place this Resolu-
tion before the House and it is in that spirit that T trust the.
House will receive it and ultimately pass it. And may I, Sir, also
with all respect, suggest to you and to the House that, when the
time comes for the passing of this Resolution let it be not done
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in the formal way by the raising of hands, but much more

solemnly, by all of us standing up and thus taking this pledge
anew.”

I may here trace the history of the shaping of the Preamble
because this would show that the Preamble was in conformity with
the Constitution as it was finally accepted. Not orly was the Constitu-
tion framed in the light of the Preamble but the Preamble was ulti-
mately settled in the light of the Constitution. This appears from the
following bricf survey of the history of the framing of the Preamble
extracted from the Framing of India’s Constitution (A study) by
B. Shiva Rao. In the carliest draft the Preamble was something formal
and read : “We, the people of India, seeking to promote the common

good, do herceby, through our chosen representatives, enact, adopt and
give to ourselves this Constitution”.(*)

After the plan of June 3, 1947, which led to the decision to partk
tion the country and to set up two independent Dominions of India
and Pakistan, on June 8 1947, a joint sub-committee of the Union
Constitution and Provincial Constitution Cammittees, took note that
the objective resolution would require amendment in view of the
latest announcement of the British Government. The announcement
of June 3 had made it clear that full independence, in the form of
Dominion Status, would be conferred on India as from August 15,
1947. After examining the implications of partition thie subcommittee:
thought that the question of making changes in the Objectives Reso-
lution could appropriately be considered only when effect had actually
been given to the June 3 Plan.(*) The Union Constitution Committee
provisionally accepted the Preamble as drafted by B. N. Rao and
reproduced it in its report of July 4, 1947 wathout any change, with
the tacit recognition at that stage that the Preamble would be finally
based on the Objectives Resolution. In a statement circulated to mem-
bers of the Assembly on July 18, 1947 Pandit Jawaharlal Nehry
inter alia, obscrved that the Preamble was covered more or less by
the Objectives Resolution which it was intended to incorporate in the
final Constitution subject to some modification on account of the
political changes resulting from partition. Three days later, moving
the report of the Union Constitution Committee for the consideration
of the Assembly, he suggested that it was not necessary at that stage
to consider the draft of the Preamble since the Assembly stood by the
basic principkes laid down in the Objectives Resolution and these ‘could

(*) Shiva Rao’s—Framing of India’s Constitution—A study—p, 127.
(%) Special Sub-Committee minutes June 9, 1947, Later on July 12, 1947,

the special subcommitice again postponed consideration of the matter. Select
Documents IT, 20(ii

). p. 617. (Shiva ‘Rao's—Framing of India’s Constitution—-
A study—(p. 127 foetnote). d s entuton
8—36 8. C. India /73
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be incorporated in the Preamble in the light of the changed situation(?).
The suggestion was accepted by the Assembly and further considera-
tion of the Preamble was held over.

We need not consider the intermediate drafts, but in the meantime
the declaration (See Constituent Assembly Debates, Vol. 8, page 2)
was adopted at the end of April, 1949 by the Government of the
various Commonwealth countries and the resolution was ratified by
Constituent Assembly on May 17, 1949 after two days’ debate.

In the meantime the process of merger and integration of Indian .
States had been completed and Sardar Vallabhbhai Patel was able to
tell the Constituent Assembly on October 12, 1949, that the new
Constitution was “not an alliance between democracies and dynasties,
but a real union of the Indian people, built on the basic concept of
the sovereignty of the people.”(?)

The draft Preamble was considered by the Assembly on October
17, 1949. Shiva Rao observes that “the object of- putting the Preamble
last, the President of the Assembly explained, was to see that it was
in conformity with thé Constitution as accepted.”(*) “Once the trans-
fer of power had taken place the question of British Parliament's
subsequent approval which was visualised in the British ‘Cabinet
Commission’s original plan of May 1946 could no longer arise. The
sovercign character of the Constituent Assembly thus became auto-
matic with. the rapid march of events without any controversy, and
the words in the Preamble “give to ourselves this Constitution” became
appropriate. The Preamble was adopted by the Assembly without any
alteration. Subsequently the words and figure “this twenty-sixth day
«of November 1949” were introduced in the last paragraph to indicate
the date on which the Constitution was finally adopted by the
Constituent Assembly”.(*) (p. 131).

Regarding the use which can .be made of the preamble in inter-
preting an ordinary statute, there is no doubt that it cannot be used
1o modify the language if the language of the enactment is plain and
clear. If the language is not plain and clear, then the preamble may
have effect either to extend or restrict the language used in the body
of an enactment, “If the language of the enactment is capable of more
than one meaning then that one is to be preferred which comes
nearest to the purpose and scope of the ?reamblc." (see Thibhuban
Parkash Nayyar v. The Union of India) (*)

(1) Shiva Rao's—Framing of India’s Constitution—A study—pp. 127-128
{also see footnote 1 p. 128).
“ (;c;e Shiva Rao'squrs)lming of India’s Constitution—A study—pp. 130-132.
(%) [1970] 2 SCR. 732737 ‘
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We are, however, not concerned with the interpretation of an
ordinary statute. As Sir Alladi Krishnaswami, a most eminent lawyer
said, “so far as the Preamble is concerned, though in an ordinary
statute we do not attach any impartance to the Preamble, all impor-
tance has to be attached to the Preamble in a Constitutional statute”.
(Constituent Assembly Debates Vol. 10, p. 417). Our Preamble outlines

the objectives of the whole constitution. It expresses “what we had
thought or dreamt for so long.”

In re. Berubari Union and Exchange of Enclaves(') this was said
about the Preamble «

“There is no doubt that the declaration made by the people of
India in exercise of their sovereign will in the preamble to the
Constitution is, in the words of Story, “a key to open the mind
of the makers” which may show the general purposes for which
they made the several provisions in the Constitution; but neverthe-
less the preamble is not .a part of the Constitution, and, as
Willoughby has observed about the” preamble to the American
Constitution, “it has never been regarded as the source of any
substantive power conferred on the Government of the United
States or any of its departments. Such powers embrace only those

expressly granted in the body of the Constitution and such as
may be implied from those so granted”.

What is true about the power is equally true about the prohi-
bitions and limitations.”

Wanchoo, J. in Golaknath v. Punjab(*) relied on Berubari's case
and said :

“on a parity of reasoning we ar¢ of opinion that the preamble
cannot prohibit or control in” any way or impose any implied
prohibitions or limitations on the power to. amend the Constitution
contained in -Art. 368.”

Bachawat, J. in this case observed :

“Moreover the preamble cannot control the unambiguous language
of the articles of the Constitution, sec Wynes, Legislative Execu-
tive and Judicial powers in Australia, third edition pp. 694-5;
in Re. Berubari Union & Exchange of Enclaves”(*).

(1) [1960] 3 S.CR. 250, 281.82.
(2) [1967) 2 S.CR. 762; 838 and 914,
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With respect, the Court was wrong in holding, as has been shown
above, that the Preamble is not a part of the Constitution unless the
court was thinking of the distinction between the Constitution Statute
and the Constitution, mentioned by Mr. Palkhivala. It was expressly
voted to be a part of the Constitution. Further, with respect, no autho-
rity has been referred before us to establish the proposition that “what
is true about the powers is equally true about the prohibitions and
limitations.” As I will show later, even from the preamble limutations
have been derived in soine cases.

It is urged in the written submission of Mr, Palkhivala that there
is a distinction between the Indian Constitution Statute and the Cons-
titution of India. He urges as follows :—

“This Constitution is the Constitution which follows the Pream-
ble. It starts with Article 1 and ended originally with the Eighth
Schedule and now ends with the Ninth Schedule after the First
Amendment Act, 1951. The way the Preamble is drafted leaves
no doubt ‘that what follows, or is annexed to, the Preamble, is the
Constitution of India.” ‘

He has also urged that the Preamble came into force on November
26, 1949 alongwith Articles 5, 6, 7 etc. as provided in Art. 394 because
Articles 5, 6, 7 and the other Articles mentioned therein could hardly
come into force without the enacting clause mentioned in the Pream-
ble having come into force. He says that the Preamble is a part of
the Constitution statute and not a part of the Constitution but pre-
cedes it. There is something to be said for his contention but, in my
view, it is not necessary to base my decision on this distinction as it
is not necessary to decide in the present case whether Art, 368 enables
Parliament to amend the Preamble. Parliament has not as yet chosen
to amend the Preamble.

The Preamble was used by this Court as an aid to construction in
Behram Khurshed Pasikaka v. The State of Bombay('). After refer-
ting to Part IIl, Mahajan, C.J., observed :

“We think that the rights described as fundamental rights are a
necessary consequence of the declaration in the preamble that the
people of India have solemnly resolved to constitute India into
a sovereign democratic republic and to secure to all its citizens
justice, social, economic and political; liberty of thought, expres-
“sion, belief, fdith and worship; equality of status and of oppor-
tunity. These fundamental rights have not been put in the Cons-
titution merely for individual benefits, though ultimately they

(t) [1955] 1 SCR. 613 at p. 653.
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come into operation in considering individual rights. They have

been put there as 2 matter of public policy and the doctrine of
waiver can have no application to provisions of law which have
been enacted as a matter of constitutional policy.” '

Similarly in In re. The Kerala Education Bili(*) 1957, Das ClJ.

while considering the validity of the Kerala Education Bill 1957
ebserved

“In order to appreciate the true meaning, import and implications
of the provisions of the Bill which are said to have given risc to
doubts, it will be necessary to refer first to certain provisions of
the Constitution which may have a bearing upon the questions
under consideration and then to the actual provision of the Bill.
The inspiring and nobly expressed preamble to our Constitution
records the solemn resolve of the people of India to constitute. ...
(He then sets out the Preamble), Nothing provokes and stimu-
lates thought and expression in people more than education. It is
education that clarifies our belief and faith and helps to strengthen
our spirit of worship. To implement and fortify these supreme
purposes set forth in the preamble, Part III of our Constitution has
provided for us certain fundamental rights.”

In Sajjan Singh v. State of Rajasthan,(*) Mudholkar, J. after assu-
ming that the Preamble is not a part of the Constitution, observed :

“While considering this question it would be of relevance to bear
in mind that the preamble is not of the common run such as is
to be found in an Act of a legislature. It has the stamp of deep
deliberation and is marked by precision. Would this not suggest

that the framers of the Comstitution attached special significance
to it?

Quick and Garran in their “Annotated Constitution of the Austra-

lian Commonwealth (1901 p. 283) “adopted the following sentence
from Lord Thring’s “Practical Legislation, p. 36" :

“A preamble may be used for other reasons to limit the scope of
certain expressions or to explain facts or introduce definitions.”

 Thornton on “Legislative Drafting”—p, 137—opines that “construc-
tion of the preamble may have effect cither to extend or to restrict
general language used in the body of an enactment.”

(1) 119597 S.CR. 995, 1018-1015.
(?) [1965] 1 SC.R. 933; 968.
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In Attorney-General v. Prince Ernest Augustus of Hanover(*) the
House of Lords considered the effect of the preamble on the interpre-
tation of Princes Sophia Naturalization Act, 1705. It was held that “as
a matter of construction of the Act, there was nothing in the Act or
its preamble, interpreted in the light of the carlier relevant statutes
i, capable of controlling and limiting the plain
and ordinary meaning of the material words of the enacting provisions
and that the class of lineal descendants “born or hereafter to be born”
meant the class of such descendants in all degrees without any limit
as to time.” The House of Lords further held that “looking at the Act
from the point of view of 1705 there was no such manifest absurdity
in this:construction as would entitle the court to reject it.”

Mr. Seetvai referred to the passage from the speech of Lord
Normand, at p. 467. The passage is lengthy but I may quote these
sentences :

“It is only when it conveys a clear and definite meaning in com-
parison with' relatively obscure or indefinite enacting words that
the preamble may legitimately prevail..If they admit of only one
construction, that construction will receive effect even if it is in-
consistent with the preamble, but if the enacting words are capa-
ble of either of the constructions offered by the parties, the cons-
truction which fits the preamble may be preferred.”

Viscount Simonds put the matter at page 463, thus:

“On the onc hand, the proposition can be accepted that “it is a
settled rule that the preamble cannot be made use of to control
the enactments themselves where they are expressed in clear and
unambiguous terms”. I quote the words of Chitty L. J., which were
cordially approved by Lord Davey in Powell v. Kempton Park
Racecourse Col Lid. [(1889) A.C. 143, 185]. On the other hand
it must often be difficult to say that any terms are clear and un-
ambiguous until they have been studied in their context.”

This case shows that if on reading Art. 368 in the context of the
Constitution [ find the word “Amendment” ambiguous I can refer to
the Preamble to find which construction would fit in  with the

Preamble.

In State of Victoria v. The Commonwealth(*) which is discussed
in detail later, a number of Judges refer to the federal structure of the
Constitution. It is in the preamble of the Commonwealth of Australia
Constitution Act, 1902 that ‘one indissoluble Federal Commeonwealth”

is mentioned. :

(1) [1957] A.C. 436, 460.
(2) 45 ALJ. 251
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There is a sharp conflict of opinion in Australia respecting the:

question whether an amendment can be made which would be in-
consistent with the Preamble of the Constitution Act referring to the
“indissoluble” character and the sections which refer to the “Federal”

nﬁturc of the Constitution. After referring to this conflict, Wynes*
observes :

the

“Apart from the rule which excludes the preamble generally from
consideration in statutory interpretation, it is clear that, when all
is said and done, the preamble at the most is only a recital of the
intention which the Act seeks to effect; and it is a recital of 2
present (i.c., as in 1900) intention. But in any event the inser-
tion of an express reference to amendment in the Constitution

itself must surely operate as a qualification upon the mere recital
of the reasons for its creation.”

I am not called upon to say which view is correct but it does

show that in Australia, there is a sharp conflict of opinion as to whether

Preamble can control the amending power.

Story in his Commentaries on the Constitution of the United

- States states : [ (1883) Vol. 1]

“It (Preamble) is properly resorted to, where doubts or ambigui-
ties arise upon the words of the enacting part; for if they are
clear and unambiguous, there seems little room for interpretation,
except in cases leading to an obvious absurdity, or to a direct
overthrow of the intention express in the preamble, (p. 444)

There does not seem any reason why, in a fundamental law or
constitution of government, an equal attention should not be

~ given to the intention of the framers, as stated in the preamble.

And accordingly we find, that it has been constantly referred to-
by statesmen and jurists to aid them in the exposition of its pro-
visions.” (page 444).

Story further states at page 447-448 :

“And the uniform doctrine of the highest judicial authority has:
accordingly been, that it was the act of the people, and not of the
states; and that it bound the latter, as subordinate to the people.
“Let us turn,” said Mr, Chief Justice Jay, “to the constitution. The
people therein declare, that their design in establishing it compre-
hended six objects: (1) To form a more perfect union; (2) to
establish justice; (3) to insure domestic tranquillity; (4) to provide
for the common defence; (5) to promote the general welfare;

p. 506

*Wynes Legislative, Executive and Judicial Powers in Australia, Fourth Edn.
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(6) to sccure the blessings of liberty to themselves and their pos-
terity. It would,” he added, “be pleasing and useful to consider
and trace the relations, which each of these objects bears to the
others; and to show, that, collectively, they comprise every thing
requisite, with the blessing of Divine Providence, to render a
people prosperous and happy.” In Hunter v. Martin (1 Wheat. R,
305, 324), the Supreme Court say, {as we have scen,) “the con-
stitution of the United States was ordained and established, not
b; the states in their sovereign capacities, but emphaticaily, as the
preamble of the constitution declares, by the people of the United
States;” and language still more expressive wilt be found used on
o.her solemn occasions.” had

“Yhe Supreme Court of United States (borrowing some of the
language of the Preamble to the Federal Constitution) has appro-
priately stated that the people of the United States erected their cons-
titutivns or forms of government to establish justice, to promote the
general welfare, to secure the blessings of liberty, and to protect their
persons and property from violence”. (American Jurisprudence, 2d.
Vol. 16 p. 184).

In the United States the Declaration of Independence is sometimes
referred to in determining constitutional questions. It is stated in
American Jurisprudence (2d. 16, p. 189) :

“While statements of principles contained in the Declaration of
Independence do not have the force of organic law and therefore
cannot be made the basis of judicial decision as to the limits of
rights and duties, yet it has been said that it is always safe to read
the letter of the Constitution in the spirit of the Declaration of
Independence, and the courts sometimes refer to the Declaration
in determining constitutional questions.”

It seems to me that the Preamble of our Constitution is of extreme
importance and the Constitution should be read and interpreted in
the light of the grand and noble vision expressed in the Préamble.

Now I may briefly describe the scheme of the Constitution. Part I
of the Constitution deals with “the Union and its Territory”. As
originally enacted, art. 1 read as follows :

1. India, that is Bharat, shall bc a Union of States.

2. The States and the territories thereof shall be the States and
“their territories specified in Parts A, B and C of the First Sche-

dule,
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3. The territory of India shall comprise—
(a) the territories of the States;

(b) the territorics specified in Part' D of the First Schedule;
and

(¢) such other territories as may be acquired.

‘Article 2 enabled Parliament to admit into the Union, or establish,
‘new States on such terms and conditions as it thinks fit, Article 3 and
4 dealt with the formation of new States and alteration of areas, boun
«aries or names of existing States.

Part II dealt with “Citizenship”. The heading of Part III is
“Fundamental Rights”. It first describes the expression “the State” to
include “the Government and Parliament of India and the Govern-
‘ment and the Legislature of each of the States and all local or cther
authorities within the territory of India or under the control of the
Government of India.” (Art. 12), Article 13 provides that laws incon-
sistent with or in derogation of the fundamental rights shall be void.
“This applies to existing laws as well as laws made after the coming
into force of the Constitution. For the time being 1 assume that in
Art, 13(2) the word “law” includes constitutional amendment.

The fundamental rights conferred by the Constitution include
-right to equality before the law, (Art. 14), prohibition of discimina-
tion on grounds of religion, race, caste, sex or place of birth, (Art. 15),
equality of opportunity in matters of public employment, (Art. 16},
right to freedom of speech and expression, to assemble peaceably and
" without arms, to form association or unions, to move freely through-
out the territory of India, to reside and settle in any part of the
territory of India, to acquire, hold and dispose of property; and to
Ppractice any profession or to carry on any occupation, trade or business.
(Art. 19). Reasonable restrictions can be imposed on the rights under
Art. 19 in respect of various matters. '

Article 20 protects a person from being convicted of any offence
except for violation of a law in force at the time of the commission
of the act charged as an offence or to be subjected to a penalty greater
than that which might have been inflicted under the law in force
at tht time of the commission of the offence. It further provides that
no person shall be prosecuted and punished for the same offence more
than once, and no person accused of any offence shall be compelied
to be a witness against himself.

Article 21 provides that no person shall be deprived of his life
or personal liberty except according to procedure established by law.
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Article 22 gives further protection against arrest and detention i
certain cases. Article 22(1) provides that “no person who is arrested
- shall be detained in custody without being informed, as soon as may
be, of the grounds for such' arrest nor shall he be denied the right to
consult, and to be defended by, a legal practifioner of his choice.”
Article 22(2) provides that “every person who is arrested and detained
in custody shall be produced before the nearest magistrate within z
period of twenty-four hours of such arrest excluding the time neces-
sary for the journey from the place of arrest to the court of the
magistrate and no such person shall be detained in custody beyond
the said period without the authority of a magistrate”,

Article 22(4) deals with Preventive Detention. Article 23 prohibits
traffic in human beings and other similar forms of forced labour.
Article 24 provides that “no child below the age of fourteen years
shall be employed to work in any factory or mine or engaged in any
other hazardous employment.”

Articles 25, 26, 27 and 28 deal with the freedom of religion.
Article 25(1) provides that “subject to public order, morality and
health and to the other provisions of this Part, all persons are equally
entitled to freedom of conscience and the right freely to profess, prac-
tise and propagate religion.” Article 26 enables every religious deno-
mination or scction thereof, subject to public order, morality and health,
to cstablish and manage institutions for religious and, charitable pur-
posts; to manage their own affairs in matters of religion, to own and
acquire movable and immovable property, and to administer such
property in accordance with law. Article 27 enables presons to resist
- payment of any taxes the proceeds of which are specifically appro-
priated in payment of expenses for the promotion or matntenance of
any particular religion or religious denomination. Article 28 deals
with freedom as to attendance at religious instruction or religious

worship in certain educational institutions,

Article 29(1) gives protection to minorities and provides that
“any section of the citizens residing in the territory of India or any
part thereof having a distinct language, script or culture of its own
- shall have the right to conserve the same.” Article 29(2) provides that
“no person shall be denied admission into any educational institution
muaintained by the State or receiving aid out of State funds on grounds
only of religion, race, caste, language or any of them.” '

Article 30 gives further rights to minorities whether based on
religion or language to establish and administer educational institutions
of their choice. Article 30(2) prohibits the State from discriminating
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against any cducational institution, in granting aid to educational
institutions, on the ground that it is under the management of a
minority, whether based on religion or language.

As will be shown later the inclusion of spccia—l rights for minorities
has great significance. They were clearly intended to be inalicnable.

The right to property comes last and is dealt with the art 31, As
originally enacted, it dealt with the right to property and prevented
deprivation of property save by authority of law, and then provided
for compulsory acquisition for public purposes on payment of com-
pensation, It had three significant provisions, which show the inten-
tion of the constitution-makers regarding property rights. The first is
Art. 31(4). This provision was intended to protect legislation dealing
with agrarian reforms. The second provision, Art. 31(5)(a), was
designed to protect existing legislation dealing with compulsory acqui-
sition. Some' acts, saved by this provision did not provide for payment
of full compensation e.g. UP. Town Improvement Act, 1919, The
third provision Art. 31(6) provided a protective umbrella to similar
laws enacted not more than eighteen months before the commence-
ment of the Constitution. '

The fundamental rights were considered of such importance that
right was given to an aggrieved person to move the highest courr of
the land, i, the Supreme Court, by appropriate proceedings for the
enforcement of the rights conferred by this part, and this right was
guaranteed, Aaticle 32(2) confers very wide powers on the Supreme
Court, to issue directions or orders or writs including writs in the
nature of habeas corpus, mandamus, prohibition, quo warranto and
certiorari, whichever may be appropriate, for the enforcement of any
of the rights conferred by this Part. Article 32(4) further provides

 that “the right guaranteed by this article shall not be suspended except
as otherwise provided for by this Constitution.”

Article 33 enables Parliament by law to “determine to what extent
any of the rights conferred by this Part shall, in their application to
the members of the Armed Forces or the Forces charged with the
maintenance of public order, be restricted or abrogated so as to ensure

the proper discharge of their duties and the maintenance of discipline
among them,”

_ This articles shows the care with which, the circumstances in
which, fundamental rights can be restricted or abrogated were con-
. templated and precisely described.
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Article 34 enables Parliament, by law, to indemnify any person
in the service of the Union, or of a State or any other person in
connection with acts done while martial law was in force in a parti-
cular area,

Part IV of the Constitution contains directive principles of State
policy. Article 37 specifically provides that “the provisions contained
in this Part shall not be enforceable by any court, but the principles
therein laid down are nevertheless fundamental in the governance of
the country and it shall be the duty of the State to apply these prin-’
ciples in making laws.” This clearly shows, and it has also  been
laid down by this Court, that these provisions are not justiciable and
cannot be enforced by any Court. The Courts could not, for instance,
issuc a mandamus directing the State to provide adequate means - of
livelihood to every citizen, or that the ownership and control of “the:
materiai resources of the community be so distributed as best to sube
serve the common good, or that there should be equal pay for equat
work for both men and women, .

we

Some of the directive principles arc of great fundamental impor-.
tance in the governance of the country. But the question is not
whether they are important; the question is whether they oveiride the
fundamental rights. In other words, can Parliament abrogate the
fundamental rights in order to give effect to some of the directive
principles ¢

1 may now briefly notice the directive principles mentioned in
Part IV. Art. 3% provides that “the State shall strive to promote the
welfare of the people by securing and protecting as effectively as it
may a social order in which justice, social, economic and political,
shall inform all the institutions of the national life.” Now, this direc-
tive is compatible with the fundamental rights because surely the
object of many of the fundamental rights is to ensurc that there shall
be justice, social, economic and political, in the country. Article 39,
which gives particular directions to the Srate, reads thus :

“39. The State shall, in particular, direct its policy towurds
securing—

(a) that the citizens, men and women equally, have the right to
an adequate means of livelthood;

(b) that the ownership and control of the material resources of
the community are so distributed as best to subserve the
common good;

(c) that the operation of the economic system does not result in
the concentration of wealth and means of production to the
common detriment;
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(d) that there is equal pay for equal work for both men and
women; _

(¢) that the health and strength of workers, men and women,
and the tender age of children are not abused and that citizens

. are not forced by economic necessity to enter avocations un-
suited to their age or strength;

(f) that childhood and youth are protected against exploitation
and against moral and material abandonment.”

Article 40 deals with the "organisation of village panchayats,
Articles 41 deals with the right to work, to education and to public
assistance in certain cases. Article 42 dirccts that the State shall make
provisions for securing just and humane conditions of work and for
maternity relief, Article 43 direct that “the State shall endeavour to
secure, by suitable legislation or economic organisation or in any other
way, to all workers, agricultural, industrial or otherwisc, work, a
living wage, conditions of work ensuring a decent standard of life and
full enjoyment of leisure and social and cultural oppertunities and, in
particular, the State shall endeavour to promote cottage industries on
an individual or cooperative basis in rural areas”

Article 44 enjoins that the “State shall endeavour to sccure for
the atizens a uniform civil code throughout the territory of India.”
Desirable as it is, the Government has not been able to take any
effective steps towards the realisation of this goal. Obviously no Court
can compel the Government to lay down a uniform civil code even

though it is essentially deriralile in the interest of the integrity. and
unity of the country.

Article 45 directs that “the State shall endeavour to provide,
within a period of ten years from the commencement of this Cons-
titution, for free compulsory education for all children until they com-
plete the age of fourteen years.” This again is a very desirable direc-
tive, Although the Government has not been able to fulfil it com-

pletely, it cannot be compelled by any court of law to provide such
education.

Article 46 supplements the directive given above and enjoins the
State to promote with special care the educational and economic inte-
rests of the weaker sections of the people, and in particular, of the
Scheduled Castes and the Scheduled Tribes, and to protect them from
soctal injustice and all forms of exploitation. :

Article 47 lays down as one of the dutics of the State to raise ‘thc
standard of living and to improve public health, and to bring about



122 SUPREME COURT REPORTs [1973] Supp. s.c..

prohibition. Article 48 directs the State to endeavour to organise agri-
culture and animal husbandry on modern and scientific lines, and in
particular, to take steps for preserving and improving the breeds, and
prohibiting the slaughter of cows and calves and other milch and

draught cattle.

Article 49 deals with protection of monuments and places and
objects of national importance. Article 50 directs that the State shall
take steps to scparate the judiciary from the executive in the public
services of the State. This objective has been, to a large extent, carried
out without infringing the fundamental rights.

In his preliminary note on the fundamental Rights, Sir B, N, Rau,
dealing with the directive principles, observed :

“The principles set forth in this Part are intended for the general
guidance of the appropriate Legislatures and Government in
India (hereinafter referred to collectively as ‘the State’). The
application of these principles i# legislation and administration
shall be the care of the State and shall not be cognizable by any

Court.”

After sctting out certain directive principles, he observed :
“Ir is obvious that nonc of the above provisions is suitable for
enforcement by the courts. They are really in the nature of moral
precepts for the authorities of the State. Although it may be con-
tended that the Constitution is not the proper place for moral
precepts, nevertheless constitutional® declaration of policy of this
kind are now becoming increasingly frequent. (See the Introduc-
tion to the 1.L.O. publication Constitutional Provisions concerming
Social and Economic Policy, Montreal, 1944). They have at least
an educative value.,” (pages 33-34—Shiva Rao : Framing of Indian
Constitution : Doc. Vol. II).
Then he referred to the genesis of the various articles mentioned in the
preliminary note,
One must pause and ask the question as to why did the Constitucnt.
Assembly resist the persistent efforts of Shri B. N. Rau to make funda-

mental rights subject to the directive principles. The answer secms
plain enough : The Constituent Assembly deliberately decided not to

do so.
Sir Alladi Krishnaswami Ayyar, in his note dated March 14, 1947,

observed :
“A distinction has necessarily to be drawn between rights which
are justiciable and rights which are merely intended as a guide
and directive objectives tc state policy.” (page 67 supra).
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It 1s impossible to equate the directive principles with fundamen-
tal rights though it cannot be denied that they are very important,
" But to say that the directive principles give a directive to take away
fundamental rights in order to achieve what is directed by the direc-
tive principles seems to me a contradiction in terms.

I may here mention that while our fundamental rights and direc-
tive principles were being fashioned and approved of by the Consti-
tuent Assembly, on December 10, 1948 the General Assembly of the
United Nations adopted a Universal Declaration of Human Rights.
The Declaration may not be a legally binding instrument but it shows

how India understood the nature of Human Rights. I may here quote
only the Preamble :

“Whereas recognition of the inherent dignity of the equal and
inalienable rights of all members of the human family is the founda-

tion of freedom, justice and peace in the world, (emphasis supplied)

Whereas disregard and contempt for human rights have resulted
in barbarous acts which have outraged the conscience of mankind, and
the advent of a world in which human bejngs shall enjoy freedom of
speech and belief and freedom from fear and want has been proclaimed
as the highest aspiration of the common people.

Whereas it is essential, if man is not to be compelled to have

recourse, as a last resort, to rebellion against tyranny and oppression,
that human rights should be protected by the rule of law.

Whereas it is essential to promote the development of friendly
relations between nations.

Whereas the peoples of the United Nations have in the Charter
reafirmed their faith in fundamental human rights, in the dignity and
worth of the human person and in the equal rights of men and women

and have determined to promote social pragress and better standards
of life in larger freedom.

Whereas Member States have pledged themselves to achieve, in
cooperation with the United Nations, the promotion of universal res-

pect for and observance of human rights and fundamental frecdoms.

_ Whereas a common understanding of these rights and freedoms
is of the greatest importance for the full realization of this pledge-”

In the Preamble to the International Covenant on Economic and

Social and Cultural Rights 1966, inalienability of rights is indicated
m the first Para as follows:

“Considering that, in accordance with the principles proclaimed
in the Charter of the United Nations, recognition of the inherent
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dignity and of the equal and inalienable rights of all members of
the human family is the foundation of freedom, justice and peace:
in the world.”

Do rights remain inalienable if they can be amfended out of
evistence 7 The Preamble arts, 1, 55, 56, 62, 68 and 76 of the United
Nations Charter had provided the basis for the claboration in the
Universal Declaration of Homan Rights. Although there is a sharp
conflict of opinion whether respect for human dignity and fundamental
human rights is obligatory under the Charter (see Oppenheim’s
International Law; 8th ed. Vol 1, pp. 740-41; footnote 3), it seems
to me that, in view of art. 51 of the directive principles, this Court
must interpret language of the Constitution, if not intractable, which
is after all a municipal law, in the light of the United Nations Charter
and the solemn declaration subscribed to by India, Article 51 reads:

“51. The State shall endeavour to—
(a) promote international peace and security ;
(b) muaintain just and honourable relations between nations ;

(c) foster respect for international law and treaty obligations in
the dealings of organised peoples with one another ; and

(d) encourage settlement of international disputes by arbitration.”

As observed by Lord Denning in Corocraft v. Pan American
Airways(*) “it is the duty of these courts to construe our Legislation so
as to be in conformity with international Jaw and not in conflict with
it.” (See also Oppenheim supra, pp. 4546 ; American Jurisprudence
2nd, Vol. 45, p. 351). ‘

Part V Chaper I, deals with the Executive ; Chapter II with
Parliament—conduct of its business, qualification of its members, legis-
lation procedure etc. Article 83 provides that:

“83. (1) The Council of States shall not be subject to dis-
solution, but as nearly as possible one-third of the members thereof
shal! retire as soon as may be on the expiration of every second
year in accordance with the provisions made in that behalf by

* Parliament by law.

(2) The House of the People unless sooner dissolved, shall
continue for five years from the date appointed for its first
meeting and no longer and the expiration of the said period of
five years shall operate as a dissolution of the House :....”

(*) (1969) 1 All E.R. 82; 87.
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" Under the proviso this period can be extended while a Proclamation
of Emergency is in operation for a period not exceeding in any case
beyond a period of six months after the Proclamation has ceased to
operate, It was provided in art. 85(1) before its amendment by  the
Constitution (First Amendment) Act 1951 that the House of Parliament
shall be summoned to meet twice at least in every year, and six months
shall not intervene between their last sittings in one session and the
date appointed for their first sitting in the next session.

Article 123 gives power to the President to promulgate ordinances
during recess of Parliament. Chapter IV deals with Union Judiciary.

Part VI, as originally enacted dealt with the States in Part A of the
First Schedule—the Executive, the State Legislatures and the High
Courts, Article 174 deals with the summoning of the House of
Legislature and its provisions are similar to that of art. 85. Article 213
confers legislative powers on the Governor during the recess of State
Legislature by promulgating ordinances.

Part XI deals with the relation between the Union and the States;
Chapter I regulating legislative relations and Chapter II administrative
relations.

Part XII deals with Finance, Property, Contracts and Suits, We
need only notice art. 265 which provides that “no tax shall be levied or
collected except by authority of law™.

Part X1UI deals with Trade, Commerce and Intercourse within
the Territory of India. Subject to the provisions of this Chapter, trade,
commerce and intercourse throughout the territory of India shall be
free (art, 301).

Part XIV deals with Services under the Union and the States. Part
XVI contains special provisions relating to certain classes—the Scheduled
Castes, the Scheduled Tribes etc. It reserved seats in the House of
the People for these classes. Article 331 enables the President to
nominate not more than two members of the Anglo-Indian community
if it is not adequately represented in the House of the People. Article
332 deals with the reservation of seats for Scheduled Castes and
Scheduled Tribes in the Legislative Assemblies of the States. In art.
334 it &5 provided that the above mentioned reservation of seats and
special representation to certain classes shall cease on the expiry of a
period of ten years from the commencement of this Constitution.
Article 335 deals with claims of scheduled castes and scheduled tribes
to services and posts. Article 336 makes special provisions for Anglo-
Indian community in certain services, and article 337 makes special

9--36-5 C. India[73



126 SUPREME COURT REPORTS [1973] Supp. s.cr.

provisions in respect of educational grants for the benefit of Anglo-
Indian community. Article 338 provides for the creation of a Special
Officer for Scheduled Castes, Scheduled Tribes, ete. to be appointed by
the President, and prescribes his duties. Article 340 enables the
President to appoint a Commission to investigate the conditions of
socially and educationally backward classes within the territory of
India which shall present a report and make recommendations on steps
that should be taken to remove difficulties and improve their condition,
Article 341 enables the President to specify the castes, races or tribes
or parts of or groups within castes, races or tribes which shall for the
purposes of this Constitution be deemed to be Scheduled Castes in
relation to that State. Similarly, article 342 provides that the President
may specify the tribes or tribal communtties or parts of or groups within
tribes or tribal communities which shall be deemed to be Scheduled
Tribes in relation to that State,

Part XVII deals with Official Language, and Part XVIII with
Emergency Provisions. Article 352 is important. It reads :

“352.(1) If the President is satisfied that a grave emergency exists
whereby the security of India or of any part of the territory thereof
is threatened, whether by war or external aggression or internal
disturbance, he may, by Proclamation, make a declaration to that
effect.”

Article 353 describes the effect of the Proclamation of Emergency. The
effect is that the executive power of the Union shall be extended to the
giving of directions to any State as to the manner in which the execu-
tive power thereof is to be exercised, and the Parliament gets the power
to make laws with respect to any matter including the power to make
laws conferring powers and imposing duties, etc., notwithstanding that
it is one which is not enumerated in the Union List. Article 354

enables the President by order to make exceptions and medifications
in the provisions of art. 268 to 279. Under art. 355 it is the duty of
the Union to protect every State against external aggression and internal
disturbance and to ensure that the government of every State is carried
on in accordance with the provisions of the Constitutton. Article 356
contains provisions in case of failure of constitutional machinery in a

State,

Article 358 provides for suspension of the provisions of art. 19
during Emergency. It reads:

«358, While a Proclamation of Emergency is in operation, nothing

in article 19 shall restrict the power of the State as.de%ined.m

Part 11T to make any law or to take any executive action  which
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the State would but for the provisions contained in that Part be
competent to make or to take, but any law so made shall, to the ex-
tent of the incompetency, cease to have effect as soon as the Procla-

mation ceases to operate, except as respects things done or omitted
to be done before the law so ceases to have effect.”

Article 359 is most important for our purpose. It provides that :

“359. (1) Where a Proclamation of Emergency is in operation
the President may by order declare that the right to move any
court for the enforcement of such of the rights conferred by Part III
as may be mentioned in the order and all proceedings pending in
any court for the enforcement of the rights so mentioned shall
remain suspended for the period during which the Proclamation is
in force or for such shorter period as may be specified in the order.

(2) An order made as aforesaid may extend to the whole or
any part of the territory of India.

(3) Every order made under clause (1) shall, as soon as may
be after it is made be laid before each House of Parliament.”

These two articles, namely Art. 358 and Art. 359 show that the
Constitution makers contemplated that fundamental rights might
impede the State in meeting an ecmergency, and it was accordingly
provided that Art. 19 shall not operate for a limited time, and so also
Art. 32 and Art. 226 if the President so declares by order. If it wa.

the design that fundamental rights might be abrogated surely they
would have expressly provided it somewhere.

I may here notice an argument-that the enactment of Articles 358
and 359 showed that the fundamental rights were not treated as inaliena-
ble rights. I am unable to infer this deduction from these articles. In

an emergency every citizen is liable to be subjected to extraordinary
restrictions. '

I may here notice some relevant facts which constitute the back-
ground of the process of drafting the Constitution, The British Parlia-
ment knowing the complexities of the structure of the Indian people
expressly provided in s. 6(6) of the Indian Independence Act, 1947,
that “the powers referred to in sub-section (1) of this section extends
to the making of laws limiting for the future the powers of the legisla-
ture of the Dominion.” Sub-section (1) of s. 6 reads:

“The legislature of each of.the new Dominions shall have full power

to make laws for that Dominion, including laws having extra-
territorial operation.”
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That s, 6(1) included making provision as to the Constitution of the
Dominion is made clear by s. 8(1) which provided : “In the case of
_each of the new Dominions, the powers of legislature of the Dominion
shall for the purpose of making provision as to the Constitution of the
Dominion be exercisable in the first instance by the Constituent
Assembly of that Dominion, and references in this Act to the legisla-
ture of the Dominion shall be construed accordingly. *“(Emphasis
supplied)”.

These provisions of the Indian Independence Act amply demon-
strate that when the Constituent Assembly started functioning, it knew,
if it acted under the Indian Independence Act, that it could limit the
powers of the future Dominion Parliaments.

No similar provisions exists in any of the Independence Acts in
respect of other countries, enacted by the British Parliament, e.g,
Ceylon Independence Act, 1947, Ghana Independence Act, 1957, Fede-
ration of Malaya Independence Act, 1957, Nigeria Independence Act,
1960, Sierra Leone Independence Act, 1961, Tanganyika Independence
Act, 1961, Southern Rhodesia Act, 1965, Jamaica Independence Act,
1962.

I may mention that the aforesaid provisions in the Indian Indepen-
dence Act were enacted in line with the Cabinet Statement dated May
16, 1947 and the position of the Congress Party. Para 20* of the State-
ment by the Cabinet Mission provided :

“The Advisory Committee on the rights of citizens, minorities, and
tribal and excluded areas should contain full representation of the
interests affected, and their function will be to report to the Union
Constituent Asscmbly upon the list of Fundamental Rights,- the
clauses for the protection of minorities, and a scheme for the
administration of the tribal and excluded areas, and to advise
whether these rights should be incorporated in the Provincial,
Group, or Union constitution.”

In clarifying this statement Sir Stafford Cripps at a Press Confe-
rence dated May 16, 1946 stated :

“But in order to give these minorities and particularly the smaller
minorities like the Indian Christians and the Anglo-Indians and
also the tribal representatives a better opportunity of influencing
minority provisions, we have made provision for the setting up by

*See : Shiva Rao—The Framing of Indisz’s Constitution, Vel. I, p, 216.
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the constitution-making body of an influential advisory Commis-
~ sion which will take the initiative in the preparation of the list of
fundamental rights, the minority protection clauses and the pro-
posals for the administration of tribal and excluded areas. This
Commission will make its recommendations to the constitution-
making body and will also suggest at which stage or stages in the
constitution these provisions should be inserted, that is whether in
the Union, Group or Provincial constitutions or in any two or more
of them.” (P. 224, Supra). C

In the letter dated May 20, 1946, from Maulana Abul Kalam Azad
to the Secretary of State, it is stated :

“The principal point, however, is, as stated above, that we look
“upon this Constituent Assembly as a sovereign body which can
decide as it chooses in regard to any matter before it and can give
effect to its decisions. The only limitation, we recognise is that in
regard to certain major communal issues the decision should be
by a majority of each of the two major communities,” (P. 25},
Supra). :

In his reply dated May 22, 1946, the Secretary of State observed :

“When the Constituent Assembly has completed its labours, His
Majesty’s Government will recommend to Parliament such action
as may be necessary for the cession of sovercignty to the Indian
people, subject only to two provisos which are mentioned in the
statement and which are not, we believe, controversial, namely,
adeguate provision for the protection of minorities and willingness
to conclude a treaty to cover matters arising out of the transfer 'of
power.” (Emphasis supplied) (P. 252, Supra).

In the Explanatory statement dated May 22, 1946, it was again re-
iterated as follows : -

"W_hcn the Constituent Assembly has completed its labours, His
‘Majesty’s Government will recommend to Parliament such action
as may be necessary for the cession of sovereignty to the Indian
people, subject only to two matters which are mentioned in the
statement and which, we believe are not controversial, namely ;
edequate provision for the protection of the minorities (paragraph
20 of the statement) and willingness to conclude a treaty with His
Majesty’s Government to cover matters arising out of the transfer

of power (paragraph 22 of the st ] ]
(P. 258, Supra).grap of the statement) (Emphasis supplied)

In pursuance of the above, a resolution for the setting up of an

Advisory Committee on fundamental rights was moved by Govind
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Ballabh Pane in the Constituent Assembly on January 24, 1947, He
laid special importance on the issue of minorities. The Advisory Com-
mittec met on February 27, 1947 to constitute various sub-committees
including the Minorities Sub-Committee. ‘The Sub-Committee on
Minorities met later the same day. A questionnaire was drafted to
enquire about political, economic, religious, £ducational and cultural
safeguards. In other words all these safeguards were considered.

Divergent views were cxpressed, and the Minorities Sub-Committee
met on April 17, 18 and 19, 1947 to consider this important matter. At
these meetings the sub-committee considered the interim proposals of
the fundamental rights Sub-Committee in so far as these had a bearing
on minority rights. These discussions covered such important matters
as the prohibition of discrimination on grounds of race, religion, caste,
etc.; the abolition of untouchability and the mandatory requirements
that the enforcement of any disability arising out of untouchability
should be made an offence punishable according to law ; freedom to
profess, practise and propagate one’s religion ; the right to establish
and maintain institutions for religious and charitable purposes; the
right ro be governed by one’s personal law ; the right to use one’s
mother-tongue and establish denominational communal or language
schools etc.

Having dealt with the question of fundamental rights for mino-
rities, the Minorities Sub-Committee met again on July 21, 1947, to
consider the political safeguards for minoritics and their presentation in
the public services.

In forwarding the report of the Advisory Committee on the sub-
ject of Minority Rights, Sardar Vallabhbhai Patel, in his report dated
August 8, 1947, said :

“...It should be treated as supplementary to the one forwarded
to you with my letter No. CA/Z4/Com./47, dated the 23rd April
1947 and dealt with by the Assembly during the April session.
That report dealt with justiciable fundamental rights; these
rights, whether applicable to all citizens generally or to members
of minority communities in particular offer @ most valuable safe-
guard for minorities over a comprehensive field of social life. The
present report deals with what may broadly be described as poli- -
tical safeguards of minorities and covers the following points:
(Emphasis supplied) (p. 411, Supra)

(1) Representation in Legislature ; joint versus separate electo-
rates ; and weightage,

(ii) Reservation of seats for minorities in Cabinets.

(iif) Reservation for minorities in the public services.




KESAVANANDA ¢. KERALA (Stkri, CJ.) 131

(iv) Administrative machinery to ensure protection of minority
rights.

Sardar Patel, while moving. the report for consideration on August

27, 1947, said :

“You will remember that we passed the Fundamental Rights
Committee’s Report which was sent by the Advisory Committee 5
the major part of those rights has been disposed of and accepted
by this House. They cover a very wide range of the rights of
minorities which give them ample protection ; and yet there are
certain political safeguards which have got to be specifically
considered. An attempt has been made in this report to enume-
rate those safeguards which are matters of common knowledge,
such as representation in legislatures, that is, joint gersus separate
clectorate,” (Emphasis supplied) (p. 424, Supra)

The above proceedings show that the minorities were particularly
concerned with the fundamental rights which were the subject-matter
of discussion by the Fundamental Rights Committee.

The above brief summary of the work of the Advisory Committee
and the Minorities Sub-Committee shows that no onec ever contem-
plated that fundamental rights appertaining to the minorities would
be liable to be abrogated by an amendment of the Constitution. The
same is true about the proceedings in the Constituent Assembly. There
is no hint anywhere.that abrogation of minorities rights was ever
in the contemplition of the important members of the Constituent
Assembly. It seems to me that in the context of the British Plan, the
setting up of Minorities Sub-Committee, the Advisory Committee and
the proceedings of these: Committees, as well as the proceedings in
the Constituent Assembly mentioned above, it is impossible to read
the cxpression “Amendment of the Constitution” as empowering
Parliament to abrogate the rights of minorities.

_ Both sides relied on the speeches made in the Constituent Assembly.
It is, however, a sound rule of construction that speeches made by
members.of a legislature in the course of debates relating to the enact-
ment of a-statute cannot be used as aids for interpreting any of provisions
of the statute. The same rule has been applied to the provisions of this
Constitution by this Court in State of Travancore-Cochin and Others v.
Bombay Co. Ltd* Shastri, C.]., speaking for the Court observed :

gz remains only to point out that the use made by the learned Judges
low of the speeches made by the Members of the Constituent
‘Assembly in the course of the debates on the draft Constitutior.

(*) [1952] SCR. 1112, 1121,
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is unwarranted. That this form of extrinsic aid to the interpretation
of statutes is not admissible has been generally accepted in England,
and the same rule has been observed in the construction of Indian
statutes—see Administrator-General of Bengal v. Prem Nath
Mallick.(*) The reason behind the rule was explained by one of
us in Gopalan’s(®) case thus:—

“A speech made in the course of the debate on a bill could at
best be indicative of the subjective intent of the speaker, but
it could not refiect the inarticulate mental process lying behind
the majority vote which carried the bill. Nor is it reasonable
to assume that the minds of all those legislators were in

accord,”

or, as it is more tersely put in an American case—

“Those who did not speaki may not have agreed with those who
did ; and those who spoke might differ from each other—United
States v. Trans-Missouri Freight Association.”

This rule of exclusion has not always been adhered to in
America, and sometimes distinction is made between using such

"material to ascertain the purpose of a starute and using it for

ascertaining its meaning. It would scem that the rule is adopted
in Canada and Australia—sce Craies on Statute Law, 5th Ed. p. 122.”

In Golak Nath’s(*) case, Subba Rao, C.J., referred to certain por-

tions of the speeches made by Pandit Nehru and Dr. Ambedkar but he
made it clear at p. 792 that he referred to these speeches “not with a
view to interpret the provisions of art. 368, which we propose to do on
its own terms, but only to notice the transcendental character given to

the

fundamental rights by two of the important architects of the

Constitution.” Bachawat, ], at p. 922 observed :

“Before concluding this judgment I must refer to some of the
speeches made by the members of the Constituent Assembly in the
course of debates on the draft Constitution. These speeches cannot
be used as aids for interpreting the Constitution—see State of
Travancore Cochin and Ors. v. Bombay Co. Ltd.(*) Accordingly
I do not rely on-them as aids to construction, But I propose to refer
to them, as Shri A. K. Sen relied heavily on the speeches of
Dr. B. R. Ambedkar. According to him, the speeches of Dr, Ambed-
kar show that he did not regard the fundamental rights as amenda-
ble. This contention is not supported by the speeches.. ”

(1) [1895] 22 LA. 107-118,

(2) [1950] SCR. 88,

(%) [1967] 2 S.CR. 762; 79%; 922,
(%) [1952] SCR- 1112.
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In H. H. Maharajadhiraja Madhav Rao v. Union of India(*) Shah,
Y., in the course of the judgment made a brief reference to what was
$aid by the Minister of Home Affairs, who was in charge of the States,
‘when he moved for the adoption of art. 291. He referred to this portion

. -of the speech for the purpose of showing the historical background and

the circumstances which necessitated giving certain guarantees to the
former rulers.

It is true that Mitter, J., in the dissenting judgment, at p. 121, used
the debates for the purposes of interpreting art. 363 but he did not dis-
cuss the point whether it is’ permissible to do so or not.

In Union of India v. H. S. Dhillon,(*) I, on behalf of the majority,
before referring to the speeches observed at p, 58 that “we are, however,
glad to find from the following extracts from the debates that our inter-
pretation accords with what was intended.” There is no harm in finding
confirmation of one’s interpretation in debates but it is quite a different
thing to interprer the provisions of the Constitution in the light of the
-debates,

There is an additional reason for not referring to debates for the
purpose of interpretation. The Constitution, as far as most of the Indian
States were concerned, came into operation only because of the acceptance
by the Ruler or Rajpramukh. This is borne out by the following extract
from the statement of Sardar Vallabhbhai Patel in the Constituent
Assembly on October 12, 1949 (C.A.D. Vol. X, pp. 161-3) :—

“Unfortunately we have no properly constituted Legislatures in the
rest of the States (apart from Mysore, Saurashtra and Travancore
and Cochin Union) nor will it be possible to have Legislatures
constituted in them before the Constitution of India emerges in its
final form, We have, therefore, no option but to make the Consti-
tution operative in these States on the basis of its acceptance by

the Rulcr_of the Rajpramukh, as the case may be, who will no doubt
consult his Council of Ministers.”

In accorqlance with this statement, declarations were issued by the
Rulers or Rajpramukhs accepting the Constitution.

It scems to me that when a Ruler or Rajpramukh or the people of
the State accepted the Constitution of India in its final form, he did
not accept it subject to the speeches made during the Constituent
Assembly debates. The speeches can, in my view, be relied on enly in
order to see if the course of the progress of a particular provision or

(*) [1971] 3 SCR. 9.
(%) [1972] 2 SCR. 33
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provisions throws any light on the historical background or shows that
a common understanding or agreement was arrived at between certain
sections of the people®

In this connection reference was made to art, 305 of the draft
Constitution which provided that notwithstanding anything contained in
article 304 of the Constitution, the provisions of the Constitution relating
to the reservation of seats for the Muslims etc., shall not be amended
during the period of ten years from the commencement of the Consti-
tution, Although this draft article 305 has no counterpart in our Consti-
tution, jt was sought to-be urged that this showed that every provision
of the Constitution was liable to be amended. I have come to the
conclusion that every provision is liable to be amended subject to certain
limitations and this argument does not affect my conclusion as to
implied limitations.

A very important decision of the Judicial Committee ot the Privy
Council in The Bribery Commissioner v. Pedrick Ranasinghe(') throws
considerable light on the topic under discussion. The import of this

* decision was not realised by this Court in Golzk Nazh’s (*) case. Indeed,
it is not referred to by the minority in its judgments, and Subba Rao, C.J.,
makes only a passing reference to it. In order to fully appreciate the
decision of the Privy Council it is necessary to set out the relevant
provisions of the Ceylon Independence Order in Council, 1947, herein-
after referred to as the Ceylon Constitution,

Part I of the Ceylon Constitution deals with “Legislature”. Sec-
tion 7 provides that “there shall be a Parliament of the Island which
shall consist of His Majesty, and two Chambers to be known respectively
as the Senate and the House of Representatives.”

Section 18 deals with voting. It reads:
“18. Save as otherwise provided in sub-section (4) of section 29,
any question proposed for decision by cither Chamber shall be
determined by a majority of votes of the Scnators or Members, as
the case may be, present and voting. The President or Speaker or
other person presiding shall not vote in the first instance but shall
have and exercise a casting vote in the event of an equality of votes.”
Section 29 deals with the power of Parliament to make laws. It
reads :

“29(1) Subject to the provisions of this Order, Parliament shall
have power to make laws for the peace. order and good government
of the Island.

v*(gcc In re. The Regulation and Control of Aeronautics in Canada) [1932
A, 54 at p. 70,

(1) [1965] AC. 172.
(%) 11967] 2 S.CR. 762.
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(2) No such law shall—
(a) prohibit or restrict the free exercise of any religion, or

(b) make persons of any community or religion liable to
disabilities or restrictions to which persons or other communities
or religions are not made liable ; or

(c) confer on persons of any community or religion any
privilege or advantage which is not conferred on persons of other
communities or religions ; or

(d) alter the constitution of any religious body except with
the consent of the governing authority of that body. So, however,.
that in any case where a religious body is incorporated by law,
no such alteration shall be made except at the request of the
governing authority of that body.

Provided, however, that the preceding provisions of this sub-
section shall not apply to any law making provision for, relating
to, or connected with the, election of Members of the House of
Representatives, to represent persons registered as citizens of
Ceylon under the Indian & Pakistani Residents (Citizenship Act).

This proviso shall cease to have effect on a date to be fixed by
the Governor-General by Proclamation published in the Gazette,

(3) Any law made in contravention of sub-section (2) of this
section shall, to the extent of such contravention, be void.

(4) In the exercise of its powers under this section, Parliament [
may amend or repeal any of the provisions of this Order, or of

ar;y (()ithcr Order of Her Majesty in Council in its application to the
Island :

Provided that no Bill for the amendment or repeal of any
of the Provisions of this Order shail be presented for the Royal
Assent unless it has endorsed on it a certificate under hand of
the Speaker that the number of votes cast in favour thereof in
the House of Representatives amounted to not less than two-

thirds of the whole number of members of the House (including
those not present).

Every certificate of the Speaker under this sub-section shall

be conclusive for all purposes and shall not be questioned in any
court of law.”

According to Mr. Palkhivala, section 29(1) corresponds to arts, 245
and 246, and section 29(4) corresponds to art, 368 of our Constitution,

. and sections 29(2) and 29(3) correspond to art. 13(2) of our Constity.
tion, read with fundamental rights,
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 The question which arose before the Judicial Committee of the
Privy Council was whether section 41 of the Bribery: Amendment Act,
1958 contravened section 29(4) of the Ceylon Constitution, and was
consequently invalid. The question arose out of the following facts.
The respondent, Ranasinghe, was prosecuted for a btibery offence before
the Bribery Tribunal created by the Bribery Amendment Act, 1958.
The Tribunal sentenced him to a term of imprisonment and fine, The
Supreme Court on appeal declared the conviction and orders made
against him null and inoperative on the ground that the persons
composing the Tribunal were not validly appointed to the Tribunal.

Section 52 of the Ceylon Constitution provided for the appointment
of the Chief Justice and Puisne Judges of the Supreme Court. Section 53
dealt with the setting up of the Judicial Service Commission, consisting
of the Chief Justice, a Judge of the Supreme Court, and one other
person who shall be, or shall have been, a-Judge of the Supreme Court.
1t further provided that no person shall be appointed as, or shall
remain, a member of the Judicial Service Commission, if he is Senator
or a Member of Parliament. Section 55 provided for the appointment
of other Judicial Officers. Section 55(1) reads : '

“55. (1) The appointment, transfer, dismissal and disciplinary
control of judicial officers is hereby vested in the Judicial Service
Commission.”

The Judicial Committee deduced from these provisions thus:

“Thus there is secured a freedom from political control, and it-is
a punishable offence to attempt directly or indirectly to influence
any decision of the Commission (Section 56).” (p. 190).

The Judicial Committee then described the position of the Bribery
“Tribunal as follows :

“A bribery tribunal, of which there may be any number, is compo-
sed of three members selected from a panel (section 42). - The
panel is composed of not more than 15 persons who are appointed
by the Governor-General on the advice of the Minister of Justice
(section 41), The members of the panel are paid femuncration
(section 45).” (p. 192). ‘ -

The Judicial Committee held that the members of the Tribunal
held judicial office and were judicial officers within ¥ 55 of the Ceylon
Constitution. They found that there was 2 plain -conflict’ between
section 55 of the Constitution and section 41 of the Bribery Anictidment
Act under which the panel was appointed. :



KESAVANANDA ¢, KERALA (Sikri, CJ.) 137

Then the Judicial Committee examined the eftect of this conflict.

After setting out section 18, section 29(1) and section 29(2) (a), the
Judicial Committee observed :

“There tollow (b), (c) and (d), which sct out further entrenched
religious and racial matters, whichi shall not be the subject of legisla-
tion. They represent the solemn balance of rights, between the
citizens of Ceylon, the fundamental conditions on which inter s¢
they accepted the Constitution ; and these are, therefore unalterable
under the Constitution.” (Emphasis supplied) (p. 193).

After making these observations, the Judicial Committee set out
sub-sections (3) and (4) of section 29 of the Ceylon Constitution. The
observations, which 1 have set out above, are strongly relied on by
Mr. Palkhivala in support of his argument that Part III similarly
entrenched various religious and racial and other matters and these
represented solemn balance of rights between the citizens of India, the
fundamental conditions on which inter se they accepted the Constitution
of India and these are, therefore, unalterable under the Constitution of

India.

Mr. Seervai, in reply, submitted that the word “entrenched” meant
nothing else that than these provisions were subject to be amended only
by the procedure prescribed in s. 29(4) of the Ceylon Constitution. But
I am unable to accept this interpretation because in that sense other
provisions of the Constitution were equally entrenched because no
provision of the Ceylon Constitution could be amended without
following the procedure laid down in s. 29(4).

The interpretation urged by Mr. Palkhivala dervies support in the
manner the Judicial Committee distinguished McCawley’s(*) case
(McCawley v. King). 1may set out here the observations of the Judicial
Committee regarding McCawley's case. ‘They observed :

“It is possible now to state summarily what is the essential difference
between the McCawley case and this case. There the legislature,
having full power to make laws by a majority, except upon one
subject that was not in question, passed a law which conflicted with
one of the existing terms of its Constitution Act. It was held that
this was valid legislation, since it must be treated as pro zanfo an
alteration of the Constitution, which was neither fundamental in
the sense of being beyond change nor so constructed as to require

any special legislative process to pass upon the topic dealt with.
(Emphasis supplied). (p. 198).

(1) [1920] AC. 691,
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It is rightly urged that the expression “which was neither funda-
mental in the sense of being beyond change” has reference to 5. 29(2)
of the Ceylon Constitution. ] have no doubt that the Judicial Com-
mittee held that the provisions of s. 29(2) in the Ceylon Constitution
were unamendable. I may mention that Prof. § A de Smith in review-
ing the book “Reflections on the Constitution and the Constituent
Assembly (Ceylon’s Constitution) “by L.J.M. Cooray, reads the obiter
dicta in Bribery Commissioner v. Ranasinghe(*) indicating that certain
provisions of the Constitution were unalterable by the prescribed
amending procedure,

It may be that these observations are obiter but these deserve ou:
careful consideration, coming as they do from the Judicial Committee.

Why did the Judicial Committee say that the provisions of s. 29(2"
were “unalterable under the Constitution” or “fundamental in the sens
of being beyond change” ? There is nothing in the language of s. 29(4’
to indicate any limitations on the power of the Ceylon Parliament. I:
could “amend or repeal” any provision of the Constitution, whick
included section 29(2) and s. 29(4) itself. ‘The reason could only be
an implied limitation on the power to amend under section 29(4)
deducible from “the solemn balance of rights between the citizens of
Ceylon, the fundamental conditions on which inter se they accepted
the Constitution”. Unless there was implied a limitation on the exer-
cise of the amending power under section 29(4), section 29(4) could
itself be amended to make it clear that section 29(2) is amendable.

This case furnishes an exact example where implied limitations on
the power to amend the Constitution have been inferred by no less a
body than the Judicial Committee of the Privy Council.

Mr. Seervat rclied on the portion within brackets of the following
passage at pp. 197-198:

“These passages show clearly that the Board in McCawley’s case
took the view which commends itself to the Board in the present
case, that (a legislature has no power to ignore the conditions of
law-making that are imposed by the instrument which itself regu-
‘lates its powers to make law. This restriction exists independently
of the question whether the legislature is sovereign, as is the legisla-
rure of Ceylon, or whether the Constitution is “uncontrolled,” as
the Board held the Constitution of Queensland to be. Such a Con-
stitution can, indeed, be altered or amended by the legislature, if
the regulating instrument so provides that if the terms of those
provisions arc compiled with and the alteration or amendment may

(1) {1965] A.C. 172, 193194,
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include the change or abolition of those very provisions.) But
the proposition which is not acceptable is that a legislature, once
established, has some inherent power derived from the mere face of
its establishment tc make a valid law by the resolution of a bare
majority which its own constituent instrument has said shall not be
a valid law unless made by a different type of majority or by a
different legislative process. And this is the proposition which is
in reality involved in the argument.”

The portion, not within brackets, which has been omitted in
Mr. Seervai’s written submissions, clearly shows that the Judicial Com-
mittee in this passage was not dealing with the amendment of s. 29(2)
of the Ceylon Constitution and had understood McCawley's(*) case as
not being concerned with the question of the amendment of a provision
like 5. 29(2) of the Ceylon Constitution. This passage only means that
a legislature cannot disregard the procedural conditions imposed on it
by the constituent instrument prescribing a particular majority but
may amend them if the constituent instrument gives that power.

The next passage, a part of which I have already extracted, which
deals with the difference between McCawley's case and Ranasinghe’s(*)
case shows that the Judicial Committee in the passage relied on was

dealing with the procedural part of section 29(4) of Ceylon Constitution.
It reads :

“It is possible now to state summarily what is the essentdal diffe-
rence between the McCawley case and this case. There the legisla-
ture having full power to make laws by a majority, except upon
one subject that was not in question, passed a law which conflicted
with one of the existing terms of the Constitution Act. "It was held
that this was valid legislation, since it must be treated as pro fanto
an alteration of the Constitution, which was neither fundamental
in the sense of being beyond change nor so constructed as to require
any special legislative process to pass upon the topic dealt with. In
the present case, on the other hand, the legislature has purported
to pass a law which being in conflict with section 55 of the Order
in Council, must be treated, if it is to be valid, as an implied altera-
tion of the Constitutional provisions about the appointment of
judicial officers. Since such alterations, even if express, can only
be made by laws which comply with the special legislative proce-
dure laid down in section 29(4), the Ceylon legislature has not got
the gencral power to legislate so as to amend its Constitution by
ordinary majority resolutions, such as the Queensland legislature
was found to have under section 2 of its Constitution Act, but is

(1) 119207 AC. 691.
(2) [1965] A.C. 172, 193.194.
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rather in the position, for effecting such amendments, that that
legislature was held to be in by virtue of its section 9, namely,.

compelled to operate a special procedure in order to achieve the
desired result.” (p. 198).

I may mention that the Judicial Committee while interpreting the
British North America Act, 1867 had also kept in mind the preservation
of the rights of minorities for they say In re The Regulation and Control
of Aeronautics in Canada: (') “inasmuch as the Act (British North
America Act) embodies a compromise under which the original Provin-
ces agreed to federate, it is important to keep in mind that the preserva-
tion of the rights of minorities was a conditioin on which such minorities
entered into the federation, and the foundation upon which the whole
structure was subsequently erected. The process of interpretation as
the years go on ought not to be allowed to dim or to whittle down the
provisions of the original contract upon which the federation was
founded, nor is it legitimate that any judicial construction of the
Provistons of ss. 91 and 92 should impose a new and different contract
upon the federating bodies,”

The words of the Judicial Committee in Ranasinghe’s case, are
apposite and pregnant. “ They represent the solemn balance of rights
between the citizens of Ceylon, the fundamental conditions on which
inter se they accepted the Constitution and these are, therefore unaltera-
ble under the Constitution.” It is true that the Judicial Committee in the
context of minorities and religious rights in Ceylon used the word
“unalterable”. But the India context is slightly different. The
guarantee of fundamental rights extends to numerous rights and it
could not have been intended that all of them would remain completely
unalterable even if Art. 13(2) of the Constitution be taken to include
constitutional amendments. A more reasonable inference to be drawn
from the whole scheme of the Constitution is that some other meaning
of “Amendment” is most appropriate. This conclusion is also reinforced
by the concession of the Attorney-General and Mr. Seervai that the
whole Constitution cannot be abrogated or repealed and a new one
substituted. In other words, the expression “Amendment of this Consti-
tution” does not include a revision of the whole Constitution. If this
is true—I say thar the concession was rightly made—then which is that
meaning of the word “Amendment” that is most appropriate and fits
in with the while scheme of the Constitution. In my view that meaning
would be appropriate which would enable the country to achieve a
social and economic revolution without destroying the democratic
structure of the Constitution and the basic inalienable rights guaranteed
in Part 11T and without going outside the contours delineated in the
Preamble.

(1) [1933] AC. 54 at p. 78,
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I come to the same conclusion by another line of reasoning. 'In a
written constitution it is rarely that everything is said expressly. Powers
and limitations are implied from necessity or the scheme of the Consti-
tution. I will mention a few instances approved by the Judicial Com-
mittee and this Court and other Courts. I may first consider the doctrine
that enables Parliament to have power to deal with ancillary and subsi-
diary matters, which strictly do not fall within the legislative entry
with-respect to which legislation is being undertalen,

Lefroy in “A short ‘Treatise on Canadian Constitutional Law”
{page 94), puts the matter thus:

“But when it is (Dominion Parliament) is legislating uwpon the
enumerated Dominion subject-matters of sec. 91 of the Federation
Act, it is held that the Imperial Parliament, by necessary implica-
tion, intended to confer on it legislative power to interfere with,
deal with, and encroach upon, matters otherwise assigned to the
provincial legislatures under sec. 92, so far as a general law relating
to those subjects may affect them, as it may also-do to the extent
of such ancillary provisions as may be required to prevent the scheme
of such a law from being defeated. The Privy Council has esta-
blished and illustrated this in many decisions.”

This acts as a corresponding limitation on the legislative power of
the Provincial or State legislatures.

This Court has in numerous decisions implied sim'lar powers. (See
Orient Paper Mills v. State of Orissa('); Burmah Construction Co. v.
Stare of Orissa(®); Navniy Lal Javeri v. Appellate Assistant Commis-
stoner(*); to mention a few).

It often happens that what has been implied by courts in one
constitution is expressly conferred in another constitution. For instance,
in the Constitution of the United States, clause 18 of section 8 expressly
grants incidental powers :

“The Congress shall have power.......... to make all laws which
shall be necessary and proper for carrying into execution the fore-
going powers and all other powers vested by this Constitution in

the government of the United States, or in any department or
officer thereof.”

It would not be legitimate to argue from the above express provi-
sion in the United States Constitution that if the constitution-makers
wanted to give such powers to the Parliament of India they would
have expressly conferred incidental powers.

(1) {1962] 1. SCR. 549.
(2) [1962] 1 Supp. S.C.R. 242.

(®) ALR. 1965 S.C, 1375,
1036 5.C. India/73

=4



142 SUPREME COURT RRPORTS [1-973]‘,&&199. S.CR

Story says that clause 18 imports no more than would remlt from
n.ece.mry:mphmuon (see pp. 112 and 113, Vel, 3) if it bad not been

expressly i

In Rem Jawaya Kapar v. Sime of Puyd(‘) this Court implied
that “the President has thus been made a formal or constitutional head

of the executive and the real exccutive powers are vested in the Ministers
or the Cabinet. The same provisions obtain in :tgard to the Govern-
ment of States ; the Governor or the Rajpramukh. ..

In Sanjeevi Naidu v. State of Madras(*) Hedge, J., held that the
Governor was essentially a constitutional head and the administration
of State was run by the Council of Ministers.

Both these cases were followed by another constitution bench in
U.N.R. Rao v. Sm?. Indira Gandbi.(*) :

This conclusion constitutes an implied limitation on the powers of
the President and the Governors. The Court further implied in. Ram
Jawaya Kapur's(*) case that the Government could without specific
legislative sanction carry on trade and business.

To save time we did not hear Mr. Seervai on the last 3 cases just
cited. I have mentioned them only to give another example.

It may be noted that what was implied regarding carrying on trade
was made an express provision in the Constitution by the Constitution
(Seventh Amendment) Act, 1956, when a new art. 298 was substituted.
‘The Federal Court and the Supreme Court of India have recognised and
applied this principle in other cases :

(i) “A grant of the power in general terms standing by itself
would no doubt be construed in the wider sense 3 but it may
be qualified by other express provisions in the same enactment,
by the implications of the context, and even by considerations
arising out of what appears to be the general scheme of the Act.”
(Per Gwyer C.J. The CP. & Berer Act—1938 F.CR. 18 at 42).

(ii) Before its amendment in 1955, Article 31(2) was read as con-
taining an implied limitation that the State could acquire only

(1) [1955] 2 S.C.R. 225; 236.37.
(2) [1970] 1 S.CC. 443,
{3) [1971] 2 SCLC. 63,
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for a public purpose (the Fourth Amendment expressly enacted
this limitation in 1955).

(2) “One limitation imposed upon acquisition or taking posses-
sion of private property which is implied in the clause is that
such taking must be for public purpose”. (Per Mukherjea J.
Chiranjitlal Chowdhuri v. Union of India—1950 SCR 869 at
902).

(b) “The existence of a ‘public purpose’ is undoubtedly an
implied condition of the exercise of compulsory powers of

acquisition by the State........ ” (Per Mahajan J, State of
Bikar v. Makarajadhiraja of Darbhanga—1952 SCR 889 at
934).

(iti) The Supreme Court has laid down that there is an impﬁﬁ

limitation on legislative power : the Legislature cannot dele-
gate the essentials of the legislative functions.

“....the legislature cannot part with its essential legislative func-
tion which consists in declaring its policy and making it a binding
rule of conduct........ the limits of the powers of delegation in
India would therefore have to be ascertained as a matter of con-
struction from the provisions of the Constitution itself and as I
have said the right of delegation may be implied in the exercise
of legislative power only to the extent that it is necessary to make
the exercise of the power effective and complete. (Per Mukherjea
J. in re The Delhi Laws Acz—1951 SCR 747 at 984-5).

The same implied limitation on the Legislature, in the field of
delegation, has been invoked and applied in :

Raj Narain Singh v. Patna Administration—1955(1) SCR 290.
g%ri Shankar Bagla v. State of Madhya Pradesh—1955(1) SCR

Vasantilal Sanjanwala v. Staze of Bombay—1961(1) SCR 341.

The Municipal Corporation of Delhi v. Birla Cotton Mills—1968
(3) SCR 251

Garewal v. State of Punjab—1959 Supp. (1) SCR 792,

(iv) On the power confered by Articles 3 and 4 of the Constitution
to form a new State and amend the Constitution for that pur-
pose limitation has been implied that the new State must—

“conform 1o the democratic patrern envisaged by the Constitution ;
and the power which the Parliament may exercise........ is not
the power to override the constisutional scheme. No State can’
therefore be formed, admitted or set up by law under Article 4 by
the Parliament which has no effective legislative, executive and
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judicial organs”. (Per Shah J.—Mangal Singh v. Union of India—
1967(2) SCR 109 at 112, (Emphasis supplied).

It would have been unnecessary to refer to more authorities but
for the fact that it was strenuously urged that there could not be any
implied limitations resulting from the scheme of the Constitution.

Before referring to a recent decision of the Australian High Court,
observations in certain earlier cases may be reproduced here :

“Since the Engineers” case (192028 CLR 129) a notion scems
to have gained currency that in interpreting the Constitution no
implications can be made. Such a method of construction would
defeat the intention of any instrument, but of all instruments, a
written constitution seems the last to which it could be applied.
I do not think that the judgment of the majority of the court in
the Engineers’ case meant to propound such a doctrine” (Per
Dixon J. West v. Commissioner of Taxation (New South

Wales)—56 CLR 657 at 681-2).

“Some implications are necessary from the structure of the
Constitution itself, but it is inevitable also, I should think, that these
implications can only be defined by a gradual process of judicial
decision” (Per Starke ]., South Australia v. Commonwealth—65

CLR 373, 447. (Emphasis supplied).

“The Federal character of the Australian Constitution carries
tmplications of its own...... Therefore it is beyond the power of
either to abolish or destroy the other”. (Per Starke J. Melbourne
Corporation v. Commonwealth—74 CLR 31 at 70). (Emphasie

supplied).

“The Federal svstem itself is the foundation of the restraint
upon the use of the power to control the State. ... .. Restraints to
be implied against any exercise of power by Commonwealth
against State and Statc against Commonwealth calculated to
destroy or detract from the independent exercise of the functions
of the one or the other...... ® (Per Dixon J.—Melboyrne Corpora-
tion v. Commonwealth—74 CLR 31 at 81-2).

I may now refer to State of Victoria v. The Commonwealth(*)
which discusses the question of implications to be drawn from a consti-
tution like the Australian Constitution which is contained in the
Commonwealth Act. It gives the latest view of that court or the
subject. , ‘ : ‘
S

(%) [1971] 45 ALRJ. 251; 252; 253,
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“The point at issue was whether the Commonwealth Parliament, in
the exercise of its power under s. 51(ii) of the Constitution (subject
to the Constitution, to make laws with respect to taxation, but so as
not to discriminate between States or parts of States) may include the
Crown in right of a State in the operation of 2 law imposing 2 tax or
providing for the assessment of a tax. '

Another point at issue was the status of the Commonwealth and
the States under the Constitution, and the extent to which the Common-
wealth Parliament may pass laws binding on the States, considered
generally and historically, and with particular reference to the question
‘whether there is any implied limitation on Commonwealth legislative
power. It is the discussion on the latter question that is relevant to
the present case. '

There was difference of opinion among the.Judges. Chief Justice
Barwick held as follows :—

“The basic principles of construction of the Constitution were
definitively enunciated by the Court in  Amalgamated Society of
Engineers v. Adelaide Steamship Co. Ltd. (1920), 28 CL.R. 129
(the Engineers’ case) Lord Selborne’s language in Reg. v. Burah
(1878) 3 App. Cas. 889 at pp. 904.905, was accepted and applied
as was that of Earl Loreburn in Attorney-General for Ontario v.
Attorney-General for Canada (1912) A. C. at 583", :

According to the Chicf Justice, the Court in Engineeres’ case un-
equivocally rejected the doctrine that there was an “implied prohibition”
in the Constitution against the exercise in relation to a State of a
legislative power of the Commonwealth once ascertained in accordance
with the ordinary rules of construction, a doctrine which had thereto-
fore been entertained and sought to be founded upon some sapposed
necessity of “protection”, as it were, “against the aggression of ‘some
outside and possibly hostile body”. The Court emphasized that if
grotcction against an abuse of power were needed, it must be provided

y the electorate andwnot by the judiciary. “The one clear line of judicial
inquiry as to the meaning of the Constitution must be to read it natu-
rally in the light of the circumstances in which it was made, with
knowledge of the combined fabric of the common law, and the statute
law which preceded it and then lucet ipsa per see” (p 253).

Now this is the ‘udgment which is relied on by Mr. Seervai and the
learned Attorney General. On the other hand, reliance is placed by
Mr. Palkhivala on Menzies J's judgment : o

“Does tﬁc fact that the Constitution is “federal” carry with it
implications limiting the law-making powers of, the Parliament of
the Commonwealth with regard to the States ?
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To this questi>n I have no doubt, both on principle and on
authority, that an affirmative answer must be given. A constitution
providing for an indissoluble federal Commonwealth must protect
both Commonwealth and States. The States are not outside the
Constitution, They are States of the Commonwealth; s. 106.
Accordingly, although the Constitution docs, clearly enough, sub-
ject the States to laws made by the Parliament, it does so with some
limitation.” (p. 262).

After making these observations, the learned Judge examined
authorities and he found support in Malbourne Corporation v. The
Commonwealth(*). He then examined various other cases in support
of the above principles.

The other passages relied on by the petitioners from the judgments
of the other learned Judges on the Bench in that case are as follows :—

Windeyar J.

“In each case an implication means that something not expressed
is to be understood. But in the one case, this involves an addition
to what is expressed : in the other it explains, perhaps limits, the
effect of what is expressed. It is in the latter sense that in my
view of the matter, implications have a place in the interpretation
of the Constitution : and I consider it is the sense that Dixon J.
intended when in  Australian National Atrways Pty. Ltd. v, The
Commonwealth (1945) 71 CL.R. 29, he said (at p. 85): “We
should avoid pedantic and narrow constructions in dealing with an
instrument of government and I do not see why we should be
fearful about making implications”. His Honour, when Chicf
-Justice, repeated this observation in Lamshed v. Lake (1958) 99
CLR. 132 at p. 144. 1 said in Sprasr v. Hermes (1965) 114 CLR.
226, at p. 272, that it is well to remember it. I still think so. The
only emendation that I would venture is that I would prefer not to
say “making implications”, because our avowed task is simply the
revealing or uncovering of implications that are already there,

In Maibourne Corporation v. The Commonwealth (1947),
74 CL.R. 31, Starke J. said (at p. 70) : “The federal character of
the Australian Constitution carries implications of its own”....

(p. 268).

* * * *

(1) [1947] 74 CL.R. 3L,
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“The position that I take is this: The several subject matters with
respect to which the Commanwrealth is empowered by the Consti-
tution to make laws for the peace, order and good government of
. the Conmmonwealth are not te be narrowed or limited by impli-
cations. Their scope and amplitude depend simply on the words
by which they are expressed. But imphcations arising from  the
cxistence of the States as parts of the Commonwealth and as consti-
tuents of the federation may restrict the manner in  which the
Parliament can fawfully exercise its power to make laws with
respect to a particular subjectqmarter.  These implications, or
perhaps it were better to say underlying assumptions of the Consti-
mtion, relate to dre use of.a Power not to the inherent nature of
the subject mam’cigshi;é law. Of eourse whether or notha law
promotes peare.ordét dnd. goodt-governmeat is for the Parliament,
not for a court, fo dexide. But a-law although it be with respect
to a designated subjpct. miatter catinot be for the peace, order and
good government of the Commonwealth if it be directed to the
States to preven¥ their- carrying ‘out their functions as parts of the
Commonwealth.”, .. (p. 269)7
* gx;ﬁ?
¥ ;i_‘:x»/“ A at

Gibbs 1. It

“The ordinary prinéiples of statutory construction do not preclude
the making of implications when these are necessary to give effect
to the intention of the legislature’ as revealed in the statute as
a whole. The intention of the Imperial legislantre in enacting
the Constitution Act was to give effect to the wish of the Australian
people to join in a federal nnion and the purpose of the Constitu-
ton was to cstablish a_federalsand not 2 unitary, system for the
governmene of Auittglia and accordingly to provide for the distri-
bution of the potwers of government between the Commonwealth
and the States who ‘were to be the constituent members of the
federation. In some respects the Commonweaith was placed in
a position of supremacy, as the narional interest required, but it
would be incohisistent with the very basis of the federation that the
Commonwealth’s ery should extend to reduce the States to
such 2 position of subordination that their very existence, or at
least their capacity™ to function effectually as independent units,
would be dependent upon the manner in which the Commonwealth
exercised its powers; rather than on the legal limits of the powers
themselves. Thus, the purpose of the Constitotion, and the scheme
by which it is iméndccfuto be given effect, necessarily give rise to
implications as to the manner in which the Commonwealth and
the States respectively may exercisc their powers, wrra-vis cach

other.”....{p. 275).

*

#* #* L

1.
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Wynes* in discussing the amendment of the Constitutions of the
States of Australia sums up the position thus,” I may refer only to
the propositions which are relevant to our case.

(1) Every State legislature has by virtue of sec. 5 full powers of
amendment of any provision respecting its constitution powers
and procedures, :

(2) But it cannot (semble) altcr its “representative” character.

{3) The “Constitution” of a Legislature means its composition,
form or nature of the House or Houses, and excludes any

reference to the Crown.
* * ¥* * * *

(6) No Colonial Legislature can forever abrogate its power of
amendment and thereby render its Constitution absolutely
immutable. A law purporting to effect this object would be
void under sec. 2 of the Act as being repugnant to sec. 3
thereof.

For proposition (2) above, reference is made in the footnote. to
Taylor v. The Attorney-General of Queensland.(*) The relevant pass-
ages which bear out the sccond proposition are :

“I take the constitution of a legislature, as the term is here used, to
mean the composition, form or nature of the House of Legislature
where there is only one House, or of either House if the legislative
body consists of two Houses. Probably the power does not extend
to authorize the elimination of the reprsentative character of the
legislature within the meaning of the Act. (p. 468 per—Barton I.).

“I read the words “constitution of such legislature” as including
the change from a unicameral to a bicameral system, or the reverse.
Probably the “representative” character of the legislature is- a
basic condition of the power relied on, and is preserved by the
word “such,” but, that being maintained, I can see no reason for
cutting down the plain natural meaning of the words in question
sb as to exclude the power of a self-governing community to say
that for State purposes onc House is sufficient as its organ of
legislation.” (p. 474 per—Issacs 1.).

{For proposmon No. 3, see Taylor v. The Attorney-General of
Queensland (") and Clayton v. Heffron) ().

Then dealing with the Commonwealth Constitution, he states :

“Another suggested limitation is based upon the distinction between
the covering sections of the Constitution Act and the Constitution

*Wynes Legislative, Executive and Judicial Power in Australia, Fourth Edn,

P 503.
1) 23 C.LR. 457.
(%) [1960] 105 C.L.R. 214; 251,



KESAVANANDA v. KERALA (Sikri, CJ.) 149

itself ; it is admitted on all sides that sec. 128 does not permit of
any amendment to those sections. (And in this respect the Statute
of Westminster does not confer any new power of amendment—
indeed it is expressly. provided that nothing in the statute shall be
deemed to confer any power to repeal or alter the Constitution of
the Constitution Act otherwise than accordance with existing law.)
In virtue of their character of Imperial enactments the covering
sections of the Constitution are alterable only by the Imperial
Parliament itself. The question is, admitting this principle, how
far does the Constitution Act operate as a limitation upon the
amending power ! It has been suggested that any amendment
which would be inéonsistent with the preamble of the Act referring
to the ‘indissoluble’ character and the sections which refer to the
“Federal” nature of the Constitution, would be invalid. There has
been much conflict of opinion respecting this matter ; the view
here taken is that the preamble in no wise effects the power of
alteration.” (p. 505).

In view of this conflict, no assistance can be derived from academic
writing.

The case of The Artorney General of Nova Scotia and The

Attorney General of Canada and Lord Nelson Hotel Company
Limited(") furnishes another example where limitations were implied.
‘The Legislature of the Province of Nova Scotia contemplated passing

an act respecting the delegation of jurisdiction of the Parliament of

Canada to the Leg'stature of Nova Scotia and zice versa. The question
arose whether, if enacted, the bill would be constiutionally valid since
it contemplated delegation by Parliament of powers, exclusively vested
in it by s. 91 of the British North America Act to the Legislature
of Nova Scotia, and delegation by that Legislature of powers, exclusivel
vested in Provincial Legislature under s. 92 of the Act, to Parliament.

The decision of the Court is summarised in the headnote as
follows :

“The Parliament of Canada and each Provincial Legistature is a
sovereign body within the sphere, possessed of exclusive jurisdiction
to legislate with regard to the subject matters assigned to it under
s. 91 or s. 92, as the case may be. Ne'ther is capable therefore of
delegating to the other the powers with which ir has been vested
nor of the receiving from the other the powers with which the
other has been vested.”

(1) [1951] S.C.R.—Canada—31.

?
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The Chief Justice observed :

“The’ constitution of Canada does not belong cither to Parliament,
or to the Legislatures ; it belongs to the country and it is there that
the citizens of the country will find the protection of the rights
to which they are entitled. It is part of that protection that Parlia-
ment can legislate only on the subject matters referred to it by sec-
tion 91 and that each Province can legislate exclusively on the sub-
ject matters referred to it by section 92.” (p. 34).

He further observed :

“Under the scheme of the British North America Act there were
to be, in the words of Lord Atkin in The Labouwr Conventions
Reference (1937) A.C. 326)", “Water-tight compartments which
are an essential part of the original structure.” (p. 34).

He distinguished the cases of In re Gray(*) and The Chemical

Reference(*) by observing that delegations such as were dealt with in
these cases were “delegations to 2 body subordinate to Parliament and
were of a character different from the delegation meant by the Bill
now submitted to the Court.”

(=]

Kerwin, J., referred to the reasons of their Lordships in In Re

The Initiative and Referendum(®) Act as instructive, After referring to
the actual decision of that case, he referred to the observations of Lord
Haldane, which I have set out later while dealing with the Initiative &
Referendum case and then held : i

*]
“The British North America Act divides legislative jurisdiction
between the Parliament of Canada and the Legislatures of the
Provinces and there is no way in which these bodics may agree
to a different division.” (p. 38).

Taschereau, J., observed :

“It is a well settled proposition of law that jurisdiction cannot be
conferred by consent. None of these bodies can be vested directly
or indirectly with powers which have been denied them by the
B.N.A. Act, and which therefore are not within their constitutional
jurisdiction.” (p. 40).

He referred to a number of authorities which' held that neither

the Dominion nor the Provinee can delegate to each other powers they
do not expressly possess under the British North Americs Act. He

(1) [1918] 57 Can. SCR. I50.
(* [1943] SCR. 1—Canada.
(® [1919] A.C. 935.
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distinguished cases like Hodge v. -The Queen (') In Re Gray,(*)
Shannon v. Lower Mainland Dairy Products Board (*) and Chemicals
Reference(*) by observing :

“In al! these cases of delegation, the authority delegated its powers
to subordinate Boards for the purpose of carrying legislative enact-
‘ments into operation.” (p. 43)

Justice Rand emphasized that delegation implies subordination and
subordination implies duty.

Justice Fauteux, as he then was, first referred to the following
observations of Lord Atkin in Attorney General for Canada v. Attorney
General for Ontario(®) :

“No one can doubt that this distribution (of powers) is one of the
most essential conditions, probably the most essential condition, in
the inter-provincial compact to which the British North America
Act gives effect.” ‘

He then observed :

“In the result, each of the provinces, enjoying up to the time of
the union, within their respective areas, and quoad one another,
an independent, exclusive and overall legislative authority, sur-
render to and charged the Parliament of Canada with the respon-
sibility and authority to make laws with respect to what was then
considered as matters of common interest to the whole country
and retained and undertook to be charged with the responsibility
and authority to make laws with respect to local matters in their
respective sections, ‘This is the system of government by which
the Fathers of Confederation intended—and their intentions were
implemented in the Act—to “protect the diversified interests of
the several provinces and secure the efficiency, harmony and per-
manency in the working of the union.” (p. 56).

In the case just referred to, the Supreme Court of Canada implied
a limitation on the power of Parliament and the Legislatures of the
Provinces to- delegate legislative power to the other although there
was no express limitation, in terms, in ss, 91 and 92 of the Canadian
Constitution. ‘This case also brings out the point that delegation of
law makng power can only be to a subordinate body. Apply the
ratio of this decision to the present case, it cannot be said that the

(*) (1883) 9, App. Cas. 117.
(*) (57) Can. S.CR. 150.

() [1938] AC. 708,

(%) [1943] 8.CR. 1~Canada. *
(%) [1937) A.C. 326, 351.
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State Legislatures or Parliament acting in its ordinary legislative capa-
city, are subordinate bodies-to Parliament acting under art. 368 of the
Constitution. Therefore it is impermissible for Parliament under
art, 368 to delegate its functions of amending the constitution to
cither the State legislatures or to its ordinary legislative capacity. But
I will refer to this aspect in greater detail later when I refer to the
case In re the Intiative and Referendum Act.

In Canada some of the Judges have implied that freedom of
speech and freedom of the Press cannot be abrogated by Parliament
or Provincial legislatures from the words in the Preamble to the
Canadian Constitution i.e. “with a Constitution similar in principle to
that of the United Kingdom.” Some of these observations are :

“Although it is not necessarv, of course, to determine this ques-

tion for the purposes of the present appeal, the Canadian Consti-

tution being declared to be similar in principle to that of the

United Kingdom, I am also of opinion that as our constitutional

Act now stands, Parliament itself could not abrogate this right of

discussion and debate.” (Per Abbot I. Switzmen v. Elbling—1957

—Can. §.C. 285 at 328).

“I conclude further that the opening paragraph of the preamble

to the BN.A. Act 1867 which provided for a ‘Constitution simi-

lar in principle to that of the United Kingdom', thereby adopted
the same constitutional princ’ples and hence S. 1025A is contrary
to the Canadian Constitution, and beyond the competence of

Parliament or any provincial legislature to enact so long as our

Constitution remains in its present from of a constitutional

democracy.” (Per O'Halloran J.A.—Rex v. Hess—1943 4 D.L.R.

199 at 208).

“in Re Alberta Legislation, (1938) 2 D.LR. 81, S.C.R. 100, Sir

Lyman P. Dutt C.J.C. deals with this matter. The proposed legis-

lation did not attempt to prevént discussion of affairs in news-

papers but rather to compel the publication of statements as to
the true and exact objects of Governmental policy and as to the
difficulties of achieving them, Quoting the words of Lord Wright

M. R. in James v. Commonwealth of Ausiralia, (1936) A.C.

578 at p. 627 freedom of discussion means “ ‘freedom governed by

law' ™ he says at p. 107 D.L.R,, p. 133 S.CR.: “It is axiomatic

that the practice of this right of free public discussion of public
affairs, notwithstanding its incidental mischiefs, is the breath of
life for parliamentary institutions.”

He deduces authority to protect it from the principle that the
“powers requisite for the preservation of the constitution arise by a
necessary implication of the Confederation Act as a whole” (Per
Rand J—Samur v. City of Quebec—(1953) 4 D.L.R. 641 at 671).

{Emphasis supplied).
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It is, however, noteworthy that the Solicitor-General appearing on
behalf of the Union of India conceded that implications can arise from
a Constitution, but said that no implication necessarily arises out of
the provisions of Art. 368.

1 may now refer to another decision of the Judicial Committee in
Liyange's case,(*) which was relied on by Mr. Seervai to show that
an amendment of the constitution cannot be held to be void on the

ground of repugnancy to some vague ground of inconsistency with
the preamble,

The Parliament of Ceylon effected various modifications of - the
Criminal Procedure Code by the Criminal Law (Special Provisions) -
Act, 1962. The appellants were convicted by the Supreme Court of
Ceylou for various offences like conspiring to wage war against the
Queen, cte,

‘The two relevant arguments were :

“The first is that the Ceylon Parliament is limited by an inability
to pass legislation which is contrary to fundamental principles
of justice. The 1962 Acts, it is said, are contrary to such princi-
ples in that they not only are directed against individuals but
also ex post facro create crimes and punishment, and destroy
fair safeguards by which those mdmduals would ‘otherwise be
protected.

The appellants’ second coutention is that the 1962 Acts offen-
ded against the Constitution in that they amounted to a direction
to convict the appellants or to a legislative plan to secure the con-
viction and severe punishment of the appellants and thus consti-
tuted an unjustifiable assumption of judicial power by the legisla-
ture, or an interference with judicial power, which is outside the
legislature’s competence and is inconsistent with the severance of
power between legislature, executive, and judiciary which the
Constitution ordains.” (p. 243).

Mr. Seervai relies on the answer to the first contention. Accor-
ding to Mr. Seervai, the answer shows that constituent _power is diffe-

rent from legislative power and when constituent power is given, it
is exhaustive leaving .nothing uncovered.

The Judicial Committee after referring to passages from “The
Sovercignty of the British Dominions” by Prof. Keith, and “The
Statutes of Wes;mmster and Dominion Status” by K. C. Wheare,
observed, at page 284 ;

. .“Their Lordships cannot accept the view that the ]cglslatu.rc while
. femoying the fetter of repugnance to English law, left in existence

(*) [1967} 1 AC. 259,
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a fetter of repugnance to some vague unspecified law of natural
justice. The terms of the Colonial Laws Validity Act and especially
the words “but not otherwise” in section 2 make it clear that
Parliament was intending to deal with the whole question of

repugnancy......

The Judicial Committee referred to the Ceylon Independence Act,
1947, and . .the Legislative Power of Ceylon and observed :

“These liberating provistons thus incorporated and enlarged the
enabling terms of the Act of 1865, and it is clear that the joint
effect of the Order in Council of 1946 and the Act of 1947 was
intended to and did have the result of giving to the Ceylon Parlia-
ment the full legislative powers of a sovereign independent State
(sec Ibralebbe v. The Queen—(1964) A.C. 900)”

- Mr, Seervai sougit to argue from this that similarly the amending
power of Parliament under Art. 368 has no limitations and cannot be
limited by some vague doctrine of repugnancy to natural and inaliena-
ble rights and the Preamble. We are unable to appreciate that any
analogy exists between Mr. Palkhivala’s argument and the argu-
ment of Mr. Gratien. Mr. Palkhivala relies on the Preamble and the
scheme of the Consttution to interpret Art. 368 and limit its operation
within the contours of the Preamble. The Preamble of the Constitution
of India does not seem to prescribe any vague doctrines like the law
of natural justice even if the latter, contrary to many decisions of our

Court, be considered vague.

The case, however, furnishes another instance where implied limi-
tations were inferred. After referring to the provisions dealing with
“judicature” and the Judges, the Board observed :

“These provisions manifest an intention to secure in the judiciary

a freedom from political, legislative and executive control. They

are wholly appropriate in a Constitution which intends that

judicial power shall be vested only in the judicature. They would
be inappropriate in a Constitution by which it was intended that
judicial power should be shared by the executive or the legislature.

The Constitution’s silence as to the vesting of judicial power is

consistent with its remaining, where it had lain for more than a

century, in the hands of the judicature. It is not conmsistent with

any intention that hence-forth it should pass to or be shared by, the

executive or the legislature.”

The Judicial Committee was of the view “that there “exists a
‘separate power in the judicature which under the Constitution as it
stands cannot be usurped or infringed by the executive or the legisla-
ture.” The Judicial Committee cut down the plain words of seciion

29(1) thus :
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“Section 29(1) of the Constitution says :

“Subject to the provisions of this Order Parliament shall have
power to make laws for the peace order and good government of
the Island”. These words have habitually been construed in
their fullest scope. Section 29(4) provides that Parliament may
amend the Constitution on a two-thirds majority with a certificate
of the Speaker. Their Lordships however cannot read the words of
section 29(1) as entitling Parliament to pass legislation which
usurps the judicial power of the judicature—e.g.,, by passing an
Act of attainder against some person or instructing a judge to

~ bring in a verdict of guiity against someone who is being tried—
if in law such usurpation would otherwise be contrary to the
Constitution.” (p. 289).

In conclusion the Judicial Committee held that there was inter-
ference with the functions of the judiciary and it was not only the

likely but the intended effect of the impugned enactments, and that
was fatal to their validity.

Their Lordships uttered a warning which must always be borne
in dealing with constitutional cases : “what is dohe once, if it be
allowed, may be done again and in a lesser crisis and less serious cix-
cumstances. And thus judicial power may be eroded. Such an erosion
is contrary to the clear intention of the Constitution.” This was in
reply to the argument that the Legislature had no such general inten-
tion to absorb judicial powers and it had pased the legislation because
it was beser by a grave situation and it took grave measures to deal
with it, thinking, one must presume, that it had power to do so and
was acting rightly. According to their Lordships that consideration

was irrelevant and gave no validity to acts which infringed the
Constitution.

McCawiey v. The King(') was strongly relied on by Mr. Seervai.
The case was on appeal from the decision of the High Court of
Australia, reported in 26 CLR. 9. Apart from the questions of
interpretation of sub-s. (6), s. 6, of the Industrial Arbitration Act, 1916
and the construction of the Commission which was issued, the main
question that was debated before the High Court and the Board was
whether the Legislature of Queensland could amend a provision of the
Constitution of Queensland ‘without enacting a legislative enactmen®

(2) [1920] AC. 69L.
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directly amending rhe Constitution. The respondents before the Board
had contended as follows : '

“But an alteration to be valid must be made by direct legislative
enactment. The -Constitution can be altered’ but cannot be dis-
regarded. So long as it subsists it is the test of the validity of
legislation, The High Court of Australia so decided in Cooper’s
case(*). (p. 695). :

The appellants, on the other hand, had  contended that “the
Legislature of Queensland has power, by ordinary enactment passed
by both houses and assented to by the Governor in the name of the
Crown, to alter the constitution of Queensland, including the judicial
institutions of the State, and the tenure of the judges........ All the
laws applying to Queensland which it is competent to the Queensland
Legislature to alter can be altered in the same manner by ordinary

enactment.” .

There was ditference of opinion in the High Court. - Griffith, C.J.,
was of the opinion that the Parliament of Queensland could not merely
by enacting a law inconsistent with the Constitution Act of 1867
overrule its ptovisions, although it might be proper formality pass. an
Act which expressly altered or repealed it. Isaacs and Rich J]., with
whom the Board found themselves in almost complete agreement, held
to the contrary. The Poard, in dealing with the question, first. refer-
red to the “distinction between constitutions the terms of which may be
modified or repealed with no other formality than is necessary in the
case of other legislation, and constitutions which can only be altered
with some special formality, and in some cases by a specjally convened
assembly.” ' .

Then Lord Birkenhead, L.C,, observed at page 704 :

“Many different terms have been employed in the text-books to
distinguish these two constrasted forms ™ of constitution. Their
special qualities may perhaps be exhibited as clearly by calling
the one a controlled and the other an uncontrolled constitution as
by any other nomenclature. Nor is a constitution debarred from
being . teckoned as an uncontrolled ‘constitution because it is not,
like the British constitution, constituted by historic development
but finds its genesis in an originating document which may con-
tain some conditions which cannot be altered except by the pawer
which gave it birth. It is of the greatest importance to. notice that
~where the. constitution is uncontrolled the consequences of its free- -
dom admit of no qualification whatever. The doctrinesis. carried
to eyery proper consequence with logical and inexorgble precision.
Thus when one of the learned Judges in the’ Court below said

(*) [1907] 4 CL.R. 130¢
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that, according to the appellant, the constitution could be igiored
as if it were a Dog Act, he was in effect merely expressing his
opinion that the constitution was, in fact, controlled. If it were
uncontrolled, it would be an e¢lementary commonplace - that in
the eye of the law the legislative document or documents which
defined it occupied precisely the same position as a Dog Act or
any other Act, however humble its subject-matter.”

Then, the Judicial Committee proceeded to deal with the Consti-
tution of Queensland and held that it was an uncontrolled constity-
tion, Later, their Lordships observed :

“It was not the policy of the Imperial Legislature, at any relevant
period, to shackle or control in the manner suggested the legisla-
tive powers of the nascent Australian Legislatures. Consistently
with the genius of the British people what was given was given
completely, and unequivocally, in the belicf fully justified by the
event, that these young communities would successfully work out
their own constitutional salvation.” (p. 706).

Mr. Seervai sought to deduce the following propositions from this
case . :

Firstly—(1) Unless there is a special procedure prescribed for
amending any part of the Constitution, the constitution was un-
controlled and could be amended by an Act in the manner pres-
cribed for enacting ordinary laws, and therefore, a subsequent law
inconsistent  with the Constitution would pro tasto repeal the
Constitution ;

Secondly—(2) A constitution largely or generally uncontrolled
may contain one or more provisions which prescribe a different -
- procedure for amending them than is prescribed for amending an
ordinary law, in which case an ordinary law cannot amend them

and the procedure must be strictly followed i the amendment is
to be effected ;

Thirdly—(3) Tmplications of limitation of power ought not be
imported f_rom_g::nqal concepts but only from express or neces
sarily implied limitations (i.c. implied limitation without which a
constitution cannot be worked) ; and

Fourthly—(4) The British Parliament in granting the colonial
legislatures power of legislation as far back as 1865—s. 2-refused
~to put limitations of vague character, like general principles of
law, but limited those Limitations to objective standards like
statutes and provisions of any Act of Parliament or order or regu-
lation made under the Acts of Parliament” '
1t=36 8.C. Indiaf73 '
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I agree that the first and the second propositions are deducible
from McCawley's case but I am unable to agree with the learned counsel
that the third proposition enunciated by him emerges from the case.
The only implied limitation which was urged by the learned counsel
for the respondents was that the Queensland legislature should first
directly amend the Constitution and then pass an act which would
otherwise have been inconsistent if the constitution had not been amen-
ded. It appears from the judgment of Isaac, J., and the Board that two
South Australia Judges had carlier held that the legistation must be
“with the object of altcring the constitution of the legislature”. Lord
Selborne, when Sir Roundell Palmer, and Sir Robert Collier expressed
~ dissent from their view and recommended the enactment of a statute
like the Colonial Laws Validity Act, 1865.

The fourth propasition states a fact. The fact that British Parlia-
ment in 1865 refused to put so called vague limitations does not assist
us in deciding whether there cannot be implied limitations on the
amending power under Art. 368.

1 shall examine a little later more cases in which limitations on
lawmaking power have been implied both in Australia, US.A., and
in Canada. McCawley’s case is authority only for the proposition that
if the constitution is uncontrolled then it is not neccssary for the
legislature to pass an act labelling it ‘as an amendment of the constitu-
tion; it can amend the constitution like any other act.

ttorney-General for New South Wales v. Trethowan(') was con-
cerned really with the interpretation of s. 5 of the Colonial Laws Validity
Act, 1865, and its impact on the powers of the legislature of the New
South Wales. The Constitution Act, 1902, as amended in 1929, had
inserted s. 7A, the relevant part of which reads as follows :

“7A.—(1) The Legislative Council shall not be abolished nor,
subject to the provisions of sub-s. 6 of this section, shall its consti-
tution or powers be altered except in the manner provided in this
section. (2) A Bill for any purpose within sub-s. 1 of this section
shall not be presented to the Governor for His Majesty’s assent
until the Bill has been approved by the electors in accordance with
this section. (5) If a majority of the electors voting approve the
Bill, it shall be presented to the Governor for His Majesty'’s assent.
(6) The provisions of this section shall extend to any Bill for the
repeal or amendment of this section, but shall not apply to any
Bill for the repeal or amendment of any of the following sections
of this Act, namely, ss. 13, 14, 15, 18, 19, 20, 21 and 22.”

(1) [1932] AC. 526.
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Towards the end of 1930 two bills were passed by both Houses

- of the New South Wales legislature. The first Bill enacted that s. 7A
above referred to was repealed, and the second Bill enacted by clause

2, sub-s, 1. “The Legislative Council of New South Wales is abolished.”

The contentions advanced before the Judicial Committee were :

“The appellants urge : (1) That the King, with the advice and
consent of the Legislative Council and the- Legislative Assembly,
had full power to enact a Bill repealing s. 7A.

(2) That sub-s. 6 of 5. 7A of the Constitution Act is void, because :
{a) The New South Wales Legislature has no powet to shackle or
control its successors, the New South Wales constitution being in
substance an uncontrolled “constitution” ; (b) It is repugnant to
s. 4 of the Constitution Statute of 1855; (c) It is repugnant to
5. 5 of the Colonial Laws Validity Act, 1865,

For the respondents it was contended : (1) That 5. 7A was a
valid amendment of the constitution of New South Wales, validly

enacted in the manner prescribed, and was legally binding in New
South Wales.

(2) That the legislature of New South Wales was gi{fen by

Imperial statutes plenary power to alter the constitution, powers
and procedure of such legislature.

(3) That when once the legislature had altered either the
constitution or powers and procedure, then the constitution and
powers and procedure as they previously existed ceased to exist,
and were replaced by the new constitution and powers.

(4) That the only possible limitations of this plenary power
were : (a) it must be exercised according to the manner and form
prescribed by any Imperial or colonial law, and (b) the legisla-
ture must continue a representative legislature according to the
definition of the Colonial Laws Validity Act, 1865,

. (5) That the addition of s. 7A to the Constitution had the
‘effect of ; (a) making the legisiative body consist thereafter of
the King, the Legislative Council, the Assembly and the people
for the purpose of the constitutional enactments thercin described,
or (b) imposing a'manner and form of legislation in reference to
these. constitutional enactments  which ‘thereafter became binding
on the legislature by virtue of the colonial Laws Validity Act, 1865,

. until repealed in the manner and mode ‘prescribed.

(6) That the power of altering the constitution conferred by
8, 4 of the Constitution Statute, 1855, must be read subject to the
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Colonial Laws Validity Act, 1865, and that in particular the limita-
tion as to manner and form prescribed by the 1865 Act must be
governed by subsequent amendments to the constitution, whether
purporting to be made in the earlier Act or not.” (p. 537).

The Judicial Committee considered the meaning and effect of s, 5
of the Act of 1865, read in conjunction with s. 4 of the Constitution
Statute. It is necessary to bear in mind the relevant part of s. 5
which reads as follows :

“Section 5. Every colonial legislature...... and every representa-
tive legislature shall, in respect to the colony under its jurisdiction,
have, and be deemed at all times to have had, full power to make
laws respecting the constitution, powers, and procedure of such
legislature ; provided that such laws shall have been passed in
such manner and form as may from time to time be required
by any Act of Parliament, letters patent, Order in Council, or
colonial law, for the time being in force in the said colony.”

The Judicial Committee interpreted sec. 5 as follows :

“Reading the section as a whole, it gives to the legislatures of New
South Wales certain powers, subject to this, that in respect of
certain laws they can only become effectual provided they have
been passed in such manner and form as may from time to time be
required by any Act still on the statute book. Beyond that, the
words “manner and form” are amply wide enough to cover an
enactment providing that a Bill is to be submitted to the electors
and that unless and until a majority of the electors voting approve
the Bill it shall not be presented to the Governor for His Majesty's
assent,”

The Judicial Committee first raised the question : “could that Bill,
a repealing Bill, after its passage through both chambers, be lawfully
‘presented for the Royal assent without having first received the appro-
val of the electors in the prescribed manner ?”, and answered it thus:

“In their Lordships’ opinion, the Bill could not lawfully be so
presented.  The proviso in the second sentence of s. 5 of the Act
of 1865 states a condition which must be fulfilled before the legisla-
ture can validly exercise its power to make the kind of laws
which are referred to in that sentence. In order that s, 7A may
be repealed (in other words, in order that that particular law
“respecting the constitution, powers and procedure” of the legisla- -
ture may be validly made) the law for that purpose must have
been passed in the manner required by s. 7A, a colonial law for
the time being in force in New South Wales.”
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This case has no direct relevance to any of the points raised before
us. There is no doubt that in the case before us, the impugned consti-
tutional amendments have been passed according to the form and man-
ner prescribed by art. 368 of our Constitution. It is, however, note-
worthy that in contention No. (4), mentioned above, it was urged
that notwithstanding the plenary powers conferred on the Legislature
a possible limitation was that the legislature must continue a representa-
tive legislature according to the definition of the Colonial Laws Validity
Act 1865, This is another illustration . of a limitation implied on
amending power.

I may also refer to some of the instances of implied limitations
which have been judicially accepted in the United States. It would suffice
if I refer to Cooley on Constitutional Limitations and Constitution of
the United States of America edited by Corwin (1952).

After mentioning express limitations, imposed by the Constitution
upon the Federal power to tax, Cooley on ‘Constitutional Limitations’
(page 989) states :

[

...... but there are some others which are implied, and which
under the complex system of American government have the effect
to exempt some subjects otherwise taxable from the scope and reach,
according to circumstances, of cither the Federal power to tax or
the power of the several States. One of the implied limitations is
that which precludes the States from taxing the agencies whereby
the general government performs its functions. The reason, is
that, if they possessed this authority, it would be within their power
to impose taxation to an extent that might cripple, if not wholly
defeat, the operations of the national authority within its proper
and constitutional sphere of action.”

Then he cites the passage from the Chief Justice Marshall in
McCullock v. Maryland.(*)

In “Constitution by the United States of America” by Corwin
(1952)—page 728-729 it is stated :

“Five years after the decision in McCullock v. Maryland that a
State may not tax an instrumentality of the Federal Government,
the Court was asked to and did re-examine the entire question in
Osborn v. Bank of the United States. In that case counsel for the
State of Ohio, whose attempt to tax the Bank was challenged,
put forward the arguments of great importance. In the first
place it was “contended, that, admitting Congress to possess the

“(}) 4 L. ed. 579; 607.
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power, this exemption ought to have been expressly assented in the
act of incorporation ; and not being expressed, ought not to be
implied by the Court.” To which Marshall replied that: “It is
no unusual thing for an act of Congress to imply, without expres-
sing, this very exemption from state control, which is said to be so
objectionable in this instance. Secondly the appellants relied
greatly on the distinction between the bank and the public insti-
tutions, such as the mint or the post-office. The agents in those
offices are, it is said, officers of Government, * * * Not so the
directors of the bank, The connection of the government with the
bank, is likened to that with contractors.” Marshall accepted this
analogy, but not to the advantage of the appellants. He simply
indicated that all contractors who dealt with the Government werg
entitled to immunity from taxation upon such transactions. Thus
not only was the decision of McCullock v. Maryland reafirmed
but the foundation was laid for the vast expansion of the principle
of immunity that was to follow in the succeeding decades.”

We need not examine the exact extent of the doctrine at the present
in the United States because the only purpose in citing these .

instances is to refute the argument of the respondents that there can-

not

be anything like implied limitations.

The position is given at p. 731, as it existed in 1952, when the book

was written. Corwin sums up the position broadly at p. 736 :

“Broadly speaking, the immunity which remains is limited to
activities of the Government itself, and to that which is explicitly
created by statute, ¢.g. that granted to federal securities and to
fiscal institutions chartered by Congress. But the term, activities,
will be broadly construed.”

Regarding the taxation of States, Cooley says at pp. 995497 :

“If the States cannot tax the means by which the national govern-
ment performs its functions, neither, on the other hand and for the
same reasons, can the latter tax the agencies of the State govern-
ments. “The same supreme power which established the depart-
ments of the general government determined that the local govern-
ments should also exist for their own purposes, and made it impos-

~ sible to protect the people in their common interest without them.

Each of these several agencies is confined to its own sphere, and all
are strictly subordinate to the constitution which limits them, and
independent of other agencies, except as thereby made dependent.
There is nothing in the Conatitution of the United States which
can be made to admit of any interference by Congress with the
secure existence of any State authority within its lawful baunds.
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And any such interference by the indirect means of taxation is
quite as much beyond the power of the national legislature as if
the interference were direct and extreme. It has, therefore, been
held that the law of Congress requiring judicial process to be
stamped could not constitutionally be applied to the process of
the State courts; since otherwise Congress might impose such
restrictions upon the State courts as would put and end to their
cffective action, and be equivalent practically to abolishing them
altogether. And a similar ruling has been made in other analogous
cases. But “the exemption of State agencies and instrumentalities
from national taxation is limited to those which are of a strictly
governmental character, and does not extend to those which are

used by the State in the carrying on of an ordinary private
business,” ”

I may mention that what has been implied in the United States is

the subject-matter of express provisions under our Constitution (see
arts, 285, 287, 288 and 289).

It was urged before us that none of these cases dealt with implied
limitations on the amending power. It scems to me that four cases
are directly in point. I have referred already to :

1. The Bribery Commissioner v. Pedrick Ranasinghe(')
2. Mangal Singh v. Union of India(*)

3. Taylor v. The Attorney-General of Queensland(®) and 1 wil}

be discussing shortly In re The Initiative and Referendum
Act(*).

What is the necessary implication from all the provisions of the
Constitution ?

It scems to me that reading the Preamble, the fundamental im-
portance of the freedom of the individual, indeed its inalienability,
and the importance of the economic, social and political justice men-
tioned in the Preamble, the importance of directive principles, the
non-inclusion in art. 368 of provisions like arts. 52, 53 and various
other provisions to which reference has already been made an irresis-

tible conclusion emerges that it was not the intention to use the word
[ - .
amendment” in the widest sense,

(*) [1965] AC. 172.

(2) [1967] 3 SCR. 109112,
(*) 23 CLR. 457.

(4) [1919] AC. 935.
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It was the common understanding that fundamental rights would
remain in substance as they are and they would not be amended out
of existence. It seems also to have been a common undcrstancjmg
that the fundamental features of the Constitution, namely, secularism,
democracy and the freedom of the individual would always' subsist in

the welfare state.

In view of the above reasons, a necessary implication arises that
there are implied Limitations on the power of Parliament that the
expression “amendment of this Constitution” has consequently a limit-
ed meaning in our Constitution and not the meaning suggested by
the respondents. ‘

This conclusion is reinforced if I consider the consequences of the
contentions of both sides. The respondents, who appeal fervently to
democratic principles, urge that there is rio limit to the powers of Par-
liament to amend the Constitution, Art. 368 can itself be amended to
make the Constitution completely flexible or extremely rigid and un-
amendable, If this is so, a political party with a two-third majority
in Parliament for a few years could so amend the Constitution as to
debar  any other party from functioning, establish totalitarianism,
enslave the people, and after having effected these purposes make the
Constitution unamendable or extremely rigid. This would no doubt
invite extra-constitutional revolution. Therefore, the appeal by the
respondents to democratic principles and the necessity of having abso-
Jute amending power to prevent a revolution to buttress their conten-
tion is rather fruitless, because if their contention is accepted the very
democratic principles, which they appeal to, would disappear and a
revolution would also become a possibility.

However, if the meaning I have suggested is accepted a social .and
economic revolution can gradually take place while preserving the
freedom and dignity of every citizen, : _

For the aforesaid reasons, I am driven to the conclusion that the
expression “amendment of this Constitution” in art, 368 means any
addition or change in any of the provisions of the Constitution within
the broad contours of the Preamble and the Constitution to carry out
the objectives in the Preamble and the Directive Principles. Applied
to fundamental rights, it would mean that while fundamental rghts
cannot be abrogated reasonable abridgements of fundamental rights can
be effected in the public interest.

It is of course for Parliament to decide whether an amendment is
mecessary.  ‘The Courts will not be concerned with wisdom of the
amendment. , ' : '
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If this meaning is given it would enable Parliament to adjust
fundamental rights in order to secure what the Directive Principles

direct to be accomplished, while maintaining the freedom and dignty
of every citizen,

It is urged by Mr. Seervai that we would be laying down a very
unsatisfactory test which it would be difficult for the Parliament to
<omprehend and follow. He said thar the constitution-makers had
discarded the concept of “due’ process” in order to have somcthing
certain, and they substituted the words “by authority of law” in art.
21, 1 am unable to see what bearing the dropping of the words “due
process” has on this question. The Constitution itself has used words”
like “reasonable restrictions” in art. 19 which do not bear an exad?”’
meaning, and which cannot be defined with precision to fit in all
cases that may come before the courts; it would depend upon the
facts of each case whether the restrictions imposed by the Legislature

are reasonable or not. Further, as Lord Reid observed in Ridge v.
Baldwin(*) :

“In modern times opinions have sometimes been expressed to the
effect that natural justice is so vague as to be practically meaning-
less. But I would regard these as tainted by the perenmal fallacy
that because something cannot be cut and dried or nicely weighed
or measured therefore it does not exist. The idea of negligence is
equally insusceptible of exact definition, but what a reasonable man
would regard as fair procedure in particular circumstances and
what he would regard as negligence in particular circumstances are
equally capable of serving as tests in law, and natural justice as it
has been interpreted: in the courts is much more definite than that.”
(emphasis supplied).

It seems to me that the concept of amendment within the contours
of the Preamble and the Constitution cannot be said to be a vague and

unsatisfactory idea which Parliamentarians and the public would not
be able to understand.

The learned Attorney-General said that every provision of the Con-
stitution is essential; otherwise it would not have. been put in the
Constitution. This is true. But this does not place every provision
of the Constitution in the same position. The true position is that
every provision of the Constitution can be amended prov:dcd in the
result the basic foundation and structure of the constitution remains

the same. The basic structure may be said to consist of the following
features : - :

- (1) Supremacy of the Constitution; |
(2) Republican and Democratic form of Government.
(1) [1964] AC. 40; 6465,
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(3) Secular character of the Constitution;

(4) Separation of powers between the Legislature, the executive:
and the judiciary;

(5) Federal character of the Constitution.

The above structure is built on the basic foundation, i.e., the dignity
and freedom of the individual. This is of supreme importance. This
cannot by any form of amendment be destroyed.

'_I'hc above foundation and the above basic features are easily dis-
cernible not only from the preamble but the whole scheme of the
Constitution, which I have already discussed.

In connection with the question of abrogation of fundamental
rights, Mr. Seervai boldly asserted that there was no such thing as.
natura) or inalienable rights because the scheme of Part 11 itself shows
that non-citizens have not been given all the fundamental freedoms;
for example, art. 19 speaks of only citizens. He says that if there were
natural rights, why is it that they were not conferred on non-citizens.
The answer seems to be that they are natural rights but our country
does not think it expedient to confer these fundamental fights, men-
tioned in art. 19, on non-citizens. Other rights have been conferred
on non-citizens because the constitution-makers thought that it would
not be detrimental to the interests of the country to do so.

He then said that even as far as citizens are concerned, there is
power to modify those rights under art. 33 of the Constitution, which
enables Parliament to modify rights in their application to the Armed
Forces. This power has been reserved in order to maintain discipline
among the armed forces, which is essential for the security of the
country. But it does not mean that the rights cease to be natural or
human rights. He then said that similarly art. 34 restricts fundamental
rights while martial law is in force in any areca. ‘This again is a case
where the security of the country is the main consideration. Citizens
have to undergo many restrictions in the interest of the country.

He then pointed out arts. 358 and 359 where certain rights are
suspended during Emergency. These provisions are again based on
the security of the country.

He also relied on the words “rights conferred” in art. 13(2) and
“enforcement of any rights conferred by this Part” to show that they
were not natural or inalienable and could not have been claimed by
them. There is no question of the sovereign people claiming them
from an outside agency. The people acting through the Constituent
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- Assembly desired that the rights mentioned in Part II uhal} be guar-
antced and, therefore, Part 11I was enacted. In the context ‘conferred
docs not mean that some superior power had granted these rights. It
is very much like a King bestowing the title of ‘His Imperial Majesty
on himself.

I am unable to hold that these provisions show that some rights
are not natural or inalienable rights. As 2 matter of fact, India was
a party to the Universal Declaration of Rights which [ have already
referred to and that Declaration describes some fundamenal rights as
inalienable. ‘

Various decisions of this Court describe fundamental rights as

‘natural rights’ or ‘human rights’, Some of these decisions are extract-
ed below. '

“There can be no doubt that the people of India have in exercise
of their sovercign will as expressed in the Preamble, adopted the
democratic ideal, which assures to the citizen the dignity of the
individual and other cherished Auman values as a means to the full
evolution and expression of his personality, and in delegating to
the legislature, the executive and the judiciary their respective
powers in the Constitution, reserved to themselves certain funda-
mental rights socalled, 1 apprekiend, because they have been retain-
ed by the peaple and made paramount to the delegated powers,
as in the American Model.” (Per Patanjali Sastri, |, in Gopalan
v. Siate of Madras(')) (emphasis supplied).

(i1)- “That article (Article 19) enumerates certain freedoms undér
the caption “right to freedom” and deals with those great and basic
rights which are recognised and guaranteed as the matural rights
inherent in the status of a citizen of a free country.” (Per Patan-

jali Sastri, C. J., in State of West Bengal v. Subodh Gopal Bose(*))
(emphasis supplied).

“I have no doubt that the framers of our Constitution drew the
same distinction and classed the nasural right or capacity of a citi-
zen ‘to acquire, hold and dispose of property’ with other naturdl
rights and freedoms inherent in the status of a free citizen and

embodied them in article 19(1)........ (ibid, p. 597)” (emphasis
supplied).

() [1950] S.CR. 88; 198-1%.
(*) [1954] S.CR. 587; 59%.
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“For all these reasons, I am of opinion that under the scheme of
the Constitution, all those broad and basic freedoms inherent in
the statas of a citizen as a free man are embodied and protected
from invasion by the State under clause (1) of article 19........ ”
(ibid p. 600) (emphasis supplied).

(iti) “The people, however, regard certain rights as paramount,
because they embrace liberty of action to the individual in matters
of private life, social intercourse and share in the Government of
the country and other spheres. The people who vested the three
limbs of Government with their power and authority, at the same
time kept back these rights of citizens and also sometimes of non-
citizens, and made them nwiolable except under certain conditions.
The rights thus kept back are placed in Part III of the Constitu-
tion, which is headed ‘Fundamenta] Rights’, and the conditions
under which these rights can be abridged are also indicated in that
Part.” (Per Hidayatullah J., in Ujjambai v. State of U. P.(*))
{emphasis supplicd).

“The High Court of Allahabad has described them as follows :

{v) “........ man has certain natural or inalienable rights and
that it is the function of the State, in order that human liberty
might be preserved and human personality developed, to give re-
cognition and free play to those rights.......... ”

“Suffice it to say that they represent a trend in the democratic
thought of our age” (Motilal v. State of UP.(*)) (emphasis
supplied).

Mr. Seervai relied on the observations of S. K. Das, |., in Basheshar
Nath v. C1T(®):

“I am of the view that the doctrine of ‘natural rights’ affords noth-
ing but a foundation of shifting sand for building up a thesis that
the doctrine of waiver does not apply to the rights guaranteed in
Part III of our Constitution,”

I must point out that the learned Judge was expressing the mino-
rity opinion that there could be a waiver of fundamental rights in cer-
tain circumstances. Das, C.J., and Kapur, J., held that there could be no
waiver of fundamental rights founded on art. 14 of the Constitution,
while Bhagwati and Subba Rao, J]. held that there could be no waiver
not only of fundamental rights enshrined in art. 14 but also of any
other fundamental rights guaranteed by Part III of the Constitution.

(*) [1963] 1 SCR. 778; 926.7.
(2) ILR. [1951] 1 AlL 269; 3878,
(2) [1959] Supp. (1} S.CR. 528; 605.
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Article 14 has been described variously as follows :

(1) “as the basic principle of republicanism” (per Patanjali Sastri
C. ]. in State of West Bengal v, Anwar Ali Sarkar(*))

(2) “as a principle of republicanism” (per Mahajan, J., Ibid. p. 313)

(3) “as founded on a sound public policy recognised and valued in

all civilized States” (per Das C. J.,: Basheshar Nath v.
C.LT.)

(4) “as a necessary corollary to the high concepy of the rule of law”
(per Subba Rao, C.J., in Satwant Singh v. Passport Officer(*))

(3) “as a vital principle of rcpublicat. institutions” (American
. Jurisprudence, Vol. 16, 2d. p. 731, art. 391)

How would this test be operative vis-a-vis the constitutional amend-
ments made hitherto ? It seems to me that the amendments
~made by the Constitution (First Amendment) Act, 1951, in
arts. 15 and 19, and insertion of art. 31A (apart from the question
whether there was delegation of the power to amend the Constitution,
and apart from the question 2s to abrogation), and the amendment
made by the Constitution (Fourth Amendment) Act in art. 31(2),
would be within the amending power of Parliament under art. 368.

Reference may be made to Mohd. Magbool Damnoo ~v. State of
Jammu and Kashmir(*) where this Court repelled the argument of
the learned counsel that the amendments made to ss. 26 and 27 of the
Constitution of Jammu and Kashmir were bad because they destroyed
the structure of the Constitution. The arguments of the learned
counsel was that fundamentals of the Jammu and Kashmir State Con-
stitution had been destroyed. This argument was refuted in the fol-
lowing words :

“But the passage cited by him can hardly be availed of by him for
the rcasor? thag the amcsrrldmcnt impugned by him, in the light of
what we have already stated about the naturc of the cxplanation
to Arficle 370 of our Constitution, docs not bring about any altera-
tion either in the framework or the fundamentals of the Jammu
and Kashmir Constitution. The State Governor still continues
to be the head of the Government aided by a council of ministers

(1) [1952] S.CR. 284, 293.

() [1959] Supp. (1) SCR. 528, 551.
(*) [1967] 3 SCR. 525; 542.

(4) [1972]:1 S.CC. 536; 546.
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and the only change affected is in his designation and the mode of
his appointment. It is not as if the State Government, by such a
change, is made irresponsible to the State Legislature, or its funda-
mental character as a responsible Government is altered, Just as a
change in the designation of the head of that Government was
earlier brought about by the introduction of the office of Sadar-i-
Riyasat, so too a change had been brought about in his designa-
tion from that of Sadar-i-Riyasat to the Governor. That was neces-
sitated by reason of the Governor having been substituted in place
of Sadar-i-Riyasat. There is no question of such a change being
one in the character of that Government from a democratic to a
non-democratic system.”

Before parting with this topic I may deal with some other argu-
ments addressed to us. Mr, Seervai devoted a considerable time in
expounding principles of construction of statutes, including the Con-
stitution. I do not think it is nccessary to review the decisions relating
to the principles of interpretation of legislative entries in art. 245 and
art. 246 of the Constitution. The Federal Court and this Court in
this connection have followed the principles enunciated by the Judi-
ctal Committee in interpreting ss. 91 and 92 of the Canadian Constitu-
tion. ] have no quarrel with these propositions but I am unable to
see that these propositions have any bearing on the interpretation of
art. 368. The fact that legislative entries are given wide interpreta-
tion has no relevance to the interpretation of art. 368. The second
set of rcases referred to deal with the question whether it is legitimate
to consider consequences of a particular construction.

He referred to Vacher & Sons v. London Society of Compo-
sitors(*). This decision does not support him in the proposition that
consequences of a particular construction cannot be considered, for
Lord Machaghten observed at p. 117:

“Now it is “the universal rule,” as Lord Nensleydale observed in
Grey v. Pearson(®) that in construing statutes, as in construing
all other written instruments “the grammatical and crdinary”
sense of the words is to be adhered to, unless that would lead to
some absurdity, or some repugnance or inconsistency with the rest
of the instrument, in which case the grammatical and ordinary
sense of the words may be modified, so as to avoid that absurdity
and inconsistency, but no further.”

Then he observed at p. 118 :
“In the absence of a preamble there can, I think, be only tw¢
cases in which it is permissible to depart from the ordinary an¢

(1) [1913] AC. 107; 117-118.
(%) [1857] 6 H.L.C. &1; 106.
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natural scnse of the words of an enactment. It must be shown
cither that the words taken in their natural sense lead to some
absurdity or that there is some other clause in the body of the Act
inconsistent with, of repugnant to, the enactment in question

construed in the ordinary sense of the language in which it is
expressed.”

Lord Atkinson observed at pp. 121-122:

“It is io doubt well established that, in construing the words of a
statute susceptible of more than one meaning, it is legitimate to
consider the consequences which would result from any particular
construction for, as there are many things which the Legislature
is presumed not to have intended to bring about, a construction
which would not lead to any one of these things should be pre-
ferred to one which would lead to one or more of them. But,
as Lord Halsbury laid down in Cooke v. Charles A. Vogsler
Co.(*), a Court of Law has nothing to do with the reasonable-
ness or unteasonableness of a provision of a statute, except so far
as it may help it in interpreting what the Legislature has said.
'If the language of a statute be plain, admitting of only one mean-
ing, the Legislature must be taken to have meant and intended
what it has plainly expressed, and whatever it has in clear terms
enacted must be enforced though it should lead to absurd or mis-
chievous results. If the language of this sub-section be not con-
trolled by some of the other provisions of the statute, it must,
since its language is plain and unambiguous, be enforced, and
your Lordship’s House sitting judicially is not concerned with
the question whether the policy it embodies is wise or unwise, or

whether it leads to consequences just or unjust, beneficial or mis-
chievous.”

The next case referred to is Bank of Toronto v. Lambe(*), but this
<ase is explained in Attorney-General for Alberta v. Attorney-General
for Canada(®). The Judicial Committee first observed :

“It was rightly contended on behalf of the appellant that the

Supreme Court and the Board have no concern with the wisdom |

of the Legislature whose Bill is attacked ; and it was urged that

it would be a dangerous precedent to allow the views of members
of the Court as to the serious consequences of excessive taxation
on banks to lead to a conclusion that the Bill is #ltrz vires. Their

Lordships do not agree that this argument should prevail in a

case where the taxation in a practical business sense is prohibitive.”

(*) [1901] AC. 102 at p. 107.
(2) [1887] 12 A.C. 575; 586.
(%) [1939] A.C. 117; 132; 133,
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Then their Lordships made the following observations on the
decision of the Judicial Committee in Bank of Toronto v. Lambe() :

“That case seems to have occasioned a difficulty in the minds of
some of the learned Judges in the Supreme Court. It must, how-
ever, be borne in mind that the Quebec Act in that case was
attacked on two specific grounds, first, that the tax was not “taxa-
tion with the Province,” and secondly, that the tax was not a
“direct tax.” It was never suggested, and there seems to-have
been no ground for suggesting, that the Act was by its effect cal-
culated to encroach upon the classes of matters exclusively within
the Dominion powers. Nor, on the other hand, was there any
contention, however faint or tentative, that the purposc of the Act
was anything other than the legitimate one of raising a revenue
for Provincial needs... It was never laid down by the Board
that if such a use was attempted to be made of the Provincial
power as materially to interfere with the Dominion power, the
action of the province would be intra vires”

This case further shows that serious consequences can be taken
into consideration.

I agree with the observations of Lord Esher in Queen v. Judge of
City of London Court,(*) cited by him. These observations are :

“If the words of an Act are clear, you must follow them, even
though they lead to a manifest absurdity. The Court has nothing
to do with the question whether the legislature has committed an
absurdity. In my opinion the rule has always been this—if the
words or an Act admit of two interpretations, then they are not
clear; and if one interpretation leads to an absurdity, and the other
does not, the Court will conclude that the legislature did net
intend. to lead to an absurdity, and will adopt the other interpre-
tation.”

He then relied on the observations of Lord Greene, MR., in
Grundt v. Grear Boulder Proprictary Mines Ltd.(*) :

“There is one rule, I think, which is very clear—and this brings
me back to where I started, the doctrine of absurdity—that al-
though the absurdity or the non-absurdity of one conclusion as
compared with another may be of assistance, and very often is of
assistance, to the court in choosing between two possible meanings
of ambiguous words, it is a doctrine which has to be applied with

(1) [1887] 12 AC. 575; 586.
() [1892] 1 Q.B. 273-290.
(%) [1948] 1 Ch. 145; 159.
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great care, remembering that judges may be fallible in this ques-
tion of an absurdity, and in any event must not be applied so as
to result in twisting language into a meaning which it cannot
bear § it is a doctrine which must not be relied upon and must
not be used to re-write the language in a way different from that
in which it was originally framed.”

Earlier, he had said at p. 158

“ “Absurdity” I cannot help thinking, like public policy, is a
very unruly horse, . .”

As I read Lord Greene, what he meant to say was that “absur-
dity” was an unruly horse, but it can be of assistance, and very
often is of assistance, in choosing between two possible meanings of
ambiguous words, and this is exactly the use which this Court is en-
titled to make of the consequences which I have already mentioned.

Mr. Seervai referred to State of Punjab v. Ajwb Singh(*). Das, J.,
observed :

“We are in agreement with learned counsel to this extent only
that if the language of the article is plain and unambiguous and
admits of only one meaning then the duty of the court is to adopt
that meaning irrespective of the inconvenience that such a con-
struction may produce. If however two constructions are possible,
then the court must adopt that which will ensure smooth and
harmonious working of the Constitution and eschew the other
which will lead to absurdity or give rise to practical inconvenience
or make well established Provisions of existing law nugatory.”

He also referred to the foﬂowing passage in Collector of Customs,
Baroda v. Digvijaysinghi Spinning & Weaving Mills L#d.(*) -

“It is one of the well established rules of construction that “if the
words of a statute are in themselves precise and unambiguous no
more is necessary than to expound those words in their natural
and ordinary sense, the words themselves in such case best declar-
ing the intention of the legislature.” It is equally well scttled
principle of construction that “Where alternative constructions
are equally open that alternative is to be chosen which will be
consistent with the smooth working of the system which the sta-
tute purports to be regulating ; and that alternative is to be reject-
ed which will introduce uncertainty.” :

(*) [1953] S.C.R. 254, 264.
(?) [1962] 1 S.CR. 896-899.
12—36 S. C. India/73

.
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What he urged before us, relying on the last two cases just referred
to, was that if we construed the word “amendment” in its narrow
sense, then there would be uncertainty, friction and confusion in the
working of the system, and we should therefore avoid the narrow
sense,

If Parliament has power to pass the impugned amendment acts,
there is no doubt that I have no night to question the wisdom of the
policy of Parliament. But if the net result of my interpretation is to
prevent Parliament from abrogating the fundamental rights, and the
basic features outlined above, I am unable to appreciate that any uncer-
tainty, friction or confusion will nesessarily result.

He also drew our attention to the following observations of Hegde,
J. in Budhan Singh v. Nabi Bux(?) :

“Before considering the meaning of the word “held”, it is neces-
sary to mention that it 1s proper to assume that the law-makers who
are the representatives of the people enact laws which the society
considers as honest, fair and equitable. The object of every legis-
lation is to advance public welfare. In other words, as observed
by Crawford in his book on Statutory Construction the entire legis-
lative process is influenced by considerations of justice and reason.
Justice and reason’ constitute the great general legislative intent in
every piece of legislation. Consequently where the suggested con-
struction operates harshly, ridiculously or in any other manner
contrary to prevailing conceptions of justice and reason, in most
instances, it would seem that the apparent or suggested meaning
of the statute, was not the one intended by the law-makers. In
the absence of some other indication that the harsh or ridiculous
effect was actually intended by the legislature, there is little reason
to believe that it represents the legislative intent.”

I am unable to appreciate how these observations assist the respon-
dents. If anything, these observations are against them for when 1 come
to the question of interpretation of the 25th amendment I may well
approach the interpretation keeping those observations in mind.

Both Mr. Secrvai and the learned Attorney General have strongly
relied on the decisions of the United States Supreme Court, Federal
Courts and the State Courts on the interpretation of Article V of the
Constitution of the United States and some State Constitution. Mr. Pal-
khiwala, on the other hand, relied on some State decisions in support
of his submissions.

(1) [1970] 2 S.CR. 10; 1516,
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Article V of the Constitution of the United States differs greatly
from Art, 368 of our Constitution. For facility of reference Article V
is reproduced below :

“The Congress, whenever two thirds of both Houses shall deem it
necessary, shall propose amendments to this Constitution, or, on
the application of the Legislatures of two thirds of several States,
shall call a convention for proposing amendments, which, in either
case, shall be valid to all intents and purposes, as part of this Con-
stitution, when ratified by the Legislatures of three fourths of the -
several States, or by conventions in three fourths thereof, as the one
or the other mode of ratification may be proposed by the Congress;
Provided that né amendment which may be made prior to the vear
one thousand eight hundred and eight shall in any manner affect
the first and fourth clauses in the ninth section of the first article ;
and that no State, without its consent, shall be deprived of its equal
suffrage in the Senate.”

+

It will be noticed that Article V provides for two steps to be taken
for amending the Constitution. The first step is proposal of an amend-
ment and the second step is ratification of the proposal. The proposal
can be made either by two thirds of both Houses of Congress or by a
convention called by the Congress on the application of the legislatures
of two thirds of several States.

Congress determines which body shall ratify the proposal. It can
cither be the legislatures of three fourths of the States or by conven-
tions in three fourth of the States,

If a proposal is made by a Convention and ratified by three fourth
of the States in conventions it can hardly be doubted that it is amend-
ment made by the people. Similarly if a proposal is made by the
Congress and ratified by conventions there cannot be any doubt that
it is the people who have amended the Constitution. Proposal by Con-
gress and ratification by three fourth legislatures of the States can in
this context be equated with action of the people. But what is impor-
tant to bear in mind is that the Congress, a federal legislature, does not
itself amend the Constitution.

In India, the position is different. It is Parliament, a federal legis-
lature, which is given the power to amend the Constitution except in
matters which are mentioned in the proviso. I may repeat that many
important provisions including fundamental rights are not mentioned
in the proviso. Can we say that an amendment made by Parliament is
an amendment made by the people 7 This is one of the matters that
has to be borne in mind while considering the proper meaning to be
‘giveri to the expression “amendment of this Constitution” in Art. 368
as it stood before its amendment by the 24th Amendment.
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Article V of the U.S. Constitution differs in onc other respect from
Art, 368, There are express limitations on amending power, The first,
which has spent its force, was regarding the first and fourth clauses
in the ninth section of the first article and the second relates to depri-
vation of a State’s suffrage in the Senate without its consent, Apart
from the above broad differences in Art, V as compared to Art, 368,
the Constitution of India'is different in many respects which has a
bearing on the cxtent of the power of Parliament to amend the Con-
stitution. In brief they are: the background of the struggle for free-
dom, various national aspirations outlined during this struggle, the
national objectives as recited in the Objectives Resolution dated January
22, 1947 and the Preamble, the complex structure of the Indian nation
consisting as it does of various peoples with different religions and lan-
guages and in different stages of economic devélopment. Further the
U.S. Constitution has no Directive Principles as has the Indian Consti-
tution. The States in U.S, have their own Constitutions with the right
to modify them consistently with the Federal Constitution. In India
the States have no power to amend that part of the Indian Constitution
which lays down their Constitution. They have legislative powers on
certain specified subjects, the residuary power being with Parliament.

[ may before referring to the decisions of the Supreme Court of
.the United States say that that court has hitherto not been confronted
with the question posed before us: Can Parliament in exercise of its
powers under Art. 368 abrogate essential basic features and one funda-
mental right after another including freedom of speech, freedom of
religion, freedom of life ? The American decisions would have been
of assistance if this fundamental question had arisen there and if the
power to amend the Federal Constitution had been with two third
majority of the Congress.

The question before the Court in Hawke v. Sminth(') was whe-
ther the States while ratifying proposals under Article V of the Con-
stitution were restricted to adopt the modes of ratification mentioned
in Article V, ie. by the legislatures or by conventions therein, as de-
cided by Congress, or could they ratify a proposed amendment in
accordance with the referendum provisions contained in State Con-
stitutions or statutes. '

The Court held that “the determination of the method of ratifi-
cation is the exercise of a national power specifically granted by the
Constitution” and “the language of the article is plain, and admits
of no doubt in its interpretation,” The Court also held that the power

(1) 64 L. Ed. 871,
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was conferred on the Congress and was limited to two methods : by

action of the legislatures of three fourths of the states, or conventions
in a like number of states,

The Court further held that the power to ratify a proposed amend-
ment to the Federal Constitution had its source in the Federal Con-
stitution and the act of ratification by the state derived its authority
from the Federal Constitution to which the state and its people bad
alike assented.

This case is of no assistance to us in interpreting art, 368 of the
Constitution.

1 may now refer to decision of the Supreme Court Rhode Island
v. Palmer(*). This case was concerned with the validity of the 18th
Amendment and of certain general features of the National Prohibi-
tion Law known as Volstead Act. No reasons were given by the Court
for the conclusions arrived at. The conclusions which may have some
relevance for us are conclusion 4 and 5. The learned counsel sought
to deduce the reasons for these conclusions from the arguments ad-
dressed and reported in 64 L. Ed. and for the reasons given by the

learned Judge in 264 Fed. Rep. 186 but impliedly rejected by the
" Supreme Court by reversing the decision.

Counsel sought to buttress this argument by citing views of learn-
ed American authors that the arguments against the validity of the
18th Amendment were brushed aside although no reasons are given.
I have great respect for the judges of the Supreme Court of United
States, but unless the reasons are given for a judgment it is difficult
to be confident about the ratio of the decision. Apart from the deci-
sion, I would be willing to hold the 18th Amendment valid if it had
been enacted by our Parliament and added to our Constitution, for |
would discern no such taking away of Fundamental rights or altering
the basic structure of the Constitution as would place it outside the
contours of the Preamble and the basic features of the Constitution.

l:hu'ted States of America v. William H. Sorague(?) was concern-
ed wgh the validity of the 18th Amendment. The District Court had
held(®) that the 18th Amendment had not been properly ratified so
as to become part of the Constitution. It was the contention of the
respondents before the Supreme Court that notwithstanding the plain
language of Article V, conferring upon the Congress the choice of

(1) 64 L. Ed. 946,
(2) (75) L. Ed. 640.
(*) 44 F. (2d) 97
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method of ratification, as between action by legislatures and by con-
ventions, this Amendment could only be ratified by the latter. The
respondents urged that there was a difference in the kind of amend-
ments, as, ¢.g. “mere changes in the character of federal means or
machinery, on the one hand, and matters affecting the liberty of
the citizen on the other.” There was no question as to ambit of the
power of amendment. In other words, there was no question that
the subject-matter of amendment, namely, prohibition, fell within
Article V of the Constitution, ' ‘

The Court held that the choice of the mode rested solely in the
discretion of the Congress. They observed :

“It was submitted as part of the original draft of the Constitution
to the people in conventions assembled. They deliberately made
the grant of power to Congress in respect to the choicé of the
mode of ratification of amendments. Unless and until that Article
be changed by amendment, Congress must function as the dele-
gated agent of the people in the choice of the method of ratifi-

cation,”

The Court further held that the 10th Amendment had no limited
and special operation upon the people’s delegation by Article V of
certain functions to the Congress. '

I am uuable to see how this case helps the respondents in any
manner. On the plain language of the article the Court came to the
conclusion that the choice of the method of ratification had been
entrusted to the Congress. We are not concerned with any such ques-
tion here,

Mr. Seervai urged that the judgment of the District Court showed
that the invalidity of the 18th Amendment to the Constitution could
be rested cn two groups of grounds; group A consisted of grounds
relating to the meaning of the word “amendment” and the impact
of the 10th Amendment or the nature of the federal system on Art. V
of the Constitution, and that Article V by providing the two alter-
native methods of ratification by convention and legislature showed
that the convention method was essential for valid ratification when
the amendment affected the rights of the people. Group B consisted
of the grounds on which the District Court declared the 18th amend-
ment to be invalid and those were that “the substance of an amend-
ment, and therefore of course, of an entirely new Constitution, might
have to conform to the particular theories of political science, socio-
logy, economics, etc. held by the current judicial branch of the

Government.”
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He then pointed out that grounds mentioned in Group B, which
were very much like Mr, Palkhiwala arguments, were not even urged
by counsel in the Supreme Court, and, therefore we must regard these
grounds as extremely unsound. I, however, do not find Mr. Palkhi-
wala's arguments similar to those referred to in Group B. It is true
articles like Marbury’s “The Limitations upon the Amending Power,
~—33 Harvard Law Rev, 232", and Mc Goveney’s “Is the Eighteenth
Amendment void because of its content P (20 Col. Law Rev, 499),
were brought to our notice but for a different purpose. Indeed the
District Judge criticised these writers for becoming enmeshed “in a
consideration of the constitutionality of the substance of the amend-
ment”—the point before us. As the District Judge pointed out, he was
concerned with the subject-matter of the 18th Amendment because
of the relation between that substance or subject-matter and the
manner of its adoption. (p. 969).

I do not propose to decide the validity of the amendment on the
touchstone of any particular theory of political science, sociology, eco-
nomics. Our Constitution is capable of being worked by any party
having faith in democratic institutions. The touchstone will be the
intention of the Constitution makers, which we can discern from

the constitution and the circumstances in which it was drafted and
enacted.

A number of decisions of State Courts were referred to by both
the petitioners and the respondents. But the State Constitutions are
drafted in such different terms and conditions that it is difficult to
derive any assistance in the task before us. Amendments of the Con-
stitution are in effect invariably made by the people.

These decisions on the power to amend a Constittition are not
very helpful because “almost without exception, amendment of a
state constitution is effected, ultimately, by the vote of the people.
Proposed amendments ordinarily reach the people for approval or
disapproval in one of two ways ; by submission from a convention of
delegates chosen by the people for the express purpose of revising the
entire instrument, or by submission from the legislature of propositions
which the legislature has approved, for amendment of the constitu-
tion in specific respects. However, in some states constitutional
amendments may be proposed by proceedings under initiative and
referendum, and the requirements governing the passage of statutes
by initiative and referendum are followed in making changes in the

state constitutions.” (American [urisprudence, Vol. 16, 2d., p. 201).
In footnote 9 it is stated : .

“Ratification or non-ratification of a constitutional amendment is
2 vital element in the procedure to amend the constitution.”
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(Towns v. Suttles—208 Ga 838, 69 SE 24 742). The question
whether the people may, by the terms of the constitution, delegate
their power to amend to others—fotr example, to a constitutional
convention—is one on which there is a notable lack of authority,
An interesting question arises whether this power could be dele-
gated to the legislature, and if so, whether the instrument which
the legislature would then be empowered to amend would still
be a constitution in the proper sense of the term.”

This footnote brings out the futility of referring to decisions to
interpret a constitution. wherein power to amend has been delegated
to Parliament.

That there is a distinction between the power of the people to
amend a Constitution and the power of the legislature to amend the
same was noticed by the Oregon Supreme Court in Ex Parte Mrs. D.
C. Kerby(*), one of the cases cited before us by the respondent,
McCourt, J. speaking for the Court distinguished the case of Eason
v. State in these words :

“Petitioner cites only one authority that has any tendency to sup-
port the contention that a provision in the bill of rights of 2 con-
stitution cannot be amended—the case of Eason v. State, supra.
Upon examination that case discloses that the Arkansas Constitu-
tion provided that the legislature might, by the observation of a
prescribed procedure, amend the Constitution without submitting
the proposed amendment to a vote of the people of the state, and
the Bill of Rights in that Constitution contained a provision not
found in the Oregon Constitution, as follows: “Everything in
this article is excepted out of the general powers of government.”

The court held that the clause quoted exempted the provi-
sions in the Bill of Rights from the authority delegated to the legis-
lature to amend the Constitution, and reserved the right to make
any such amendment to the people themselves, so thar the case is
in fact an authority in support of the right of the people to adopt
such an amendment.

The case is readily distinguished from the instant case, for
every proposed amendment to the Oregon Constitution, in order
to become effective, must be approved by a majority vote of the
people, recorded at a state election, and consequently, when ap-
proved and adopted, such an amendment constitutes a direct ex-
pression of the will of the people in respect to the subject em-
braced by the particular measure, whether the same be proposed
by initiative petition or by legislative resolution.” ‘

(') 36, ALR, 1451; 1455.
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No report of the decision in Eason v. State is available to me but
it appears from the annotation at page 1457 that it was conceded that
a constitutional provision might be repealed if done in the proper man-
ner siz. By the people, who have the unqualified right to act in the
matter., The Court is reported to have said :

“And this unqualified right they can constitutionally exercise by
means of the legislative action of the general assembly in providing
by law for the call of 2 convention of the whole people to recon-
struct or reform the government, either partially or entirely. And
such convention, when-assembled and invested with the entire
sovereign power of the whole people (with the exception of such
of these powers as have been delegated to the Federal government),
may rightfully strike out or modify any principle declared in the

Bili of Rights, if not forhidden to do so by the Federal Constitu-
tion,”

Both sides referred to a number of distinguished and well-known
authors, I do not find it advantageous to refer to them because the
Indian Constitution must be interpreted according to its own terms and
_ in the background of our history and conditiens. Citations of comments
on the Indian Constitution would make this judgment cumbersome.
I have had the advantage of very elaborate and able arguments on both
stdes and I must apply my own mind to the interpretation.

The learned Attorney-General brought to our notice extracts from
71 Constitutions. | admire the research undertaken but I find it of no
use to me in interpreting Art. 368. First the language and the setting
of each Constitution is different. Apart from the decisions of the
Courts in United States there are no judicial decisions to guide us as
to the meaning of the amending clauses in these constitutions. Further,
if it is not helpful to argue from one Act of Parliament to another (see
Commissioner of Stamps, Straits Settlements v. Oei Tiong Swan(?)).
much less would it be helpful to argue from one Constitution to another
different Constitution (see Bank of Toronto v. Lambe(*)).

During the course of the arguments I had drawn the attention of
the Counsel to the decision of the Supreme Court of Ircland in The
State (at the prosecution of Jeremiah Ryan) v. Captain Michael Lennon
and ?t/zer;(s), and the respondents place great reliance on it. I may
mention that this case was not cited before the Bench hearing Golak

(2) [1933] A.C. 378; 389,
(%) [1887] 12 A.C. 575.787.
(3) [1935] Irish Reports 170.
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Nath's case. On careful consideration of this case, however. I find
that this case is distinguishable and does not afford guidance to me in
interpreting art. 368 of the Constitdtion.

In order to appreciate the difference between the structure of art.
50 of the Irish Constitution of 1922 and Art. 368 of the Indian Con-

stitution, it is necessary o set out art. 50 before its amendment. It
reads :

“50. Amendments of this Constitution within the terms of the
Scheduled Treaty may be made by the Qireachtas, but no such
amendment, passed by both Houses of the Oireachtas. after the

. expiration of a period of eight years from the date of the coming
into operation of this Constitution. shall become law. unless the
same shall, after it has been passed or deemed to have been passed
by the said two Houses of the Oireachtas, have been submitted to
a Referendum of the people, and unless a majority of the voters
on the register shall have recorded their votes on such Referendum,
and either the votes of a majority of the voters on the register, or
two-thirds of the votes recorded, shall have been cast in favour of
such amendment. Any such amendment may be made within
the said period of eight years by way of ordinary legislation, and
as such shall be subject to the provisions of art. 47 hereof.”

It will be noticed that after the expiry of the period of eight years
mentioned in the article, the amending power was not with the Oirea-
chtas as every amendment had to be first passed by the two Houses of
the Oireachtas and then submitted to a referendum of the people, and
the condition of the referendum was that a majority of the votes on
the register shall have recorded their votes on such referendum, and
cither the votes of a majority of the votes on the register, or two-thirds
of the votes recorded shall have been cast in favour of such amend-
ment. So, in fact, after the expirv of the firsy eight years, the amend-
ments had to be made by the people themselves. In our art. 368 people
as such are not associated at all in the amending process.

Further, the Irish Constitution differed from the Indian Constitu-
tion in other respects. It did not have a Chapter with the heading of
fundamental rights, or a provision like our art. 32 which is guaranteed.
The words “fundamental rights” were deliberately omitted from the
- Trish Constitution {see foot note 9 page 67, The Irish Constitution by
Barra O Briain, 1929). At the same time, there was no question of
any guarantee to any religious or other minorities in Ireland.

It will be further noticed that for the first cight years an amend-
ment could be made by way of ordinary legislation, 1e., by ordinary
legislative procedure. The sixth amendment had deleted from the end
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of this article the words “and as such shall be subject to the provisions
of Article 47 which provided for a referendum hereof. In other words,
for the first eight years it was purely a flexible constitution, a constitu-
tional amendment requiring no special procedure.

With these differences in mind, I may now approach the actual
dccision of thc Supreme Court,

The ngh Court and the Supreme Court were concerned with the
validity of the Constitution (Amendment No. 17) Act 1931 (No. 37
of 1931) having regard to the provisions of the Constitution, The vali-
dity of that Act depended on the validity of the Constitution (Amend-
ment No. 10) Act, 1928, No. 8 of 1928, and of the Constitution (Amend-
ment No. 16) Act, 1929, No. 10 of 1929.

. The Constitution (Amendment No. 17) Act 1931 was passed as

an Act of the Oireachtas on October 17, 1931 i.e, some 11 months after
the expiry of the period of 8 years mentioned in Article 50 of the Con-
stitution, as originally enacted. It was not submitted to a referendum
of the people. It was described in its long title as an “Act tio amend
the Constitution by inserting therein an Article making better provi-
sion for safeguarding the rights of the people and containing provisions
for meeting a prevalence of disorder.” But there is no doubt that it
affected varicus human rights which were granted in the Irish Con-
stitution.

The Constitution (Amendment No. 10) Act No. 8 of 1928 removed
articles 47 and 48 of the Constitution and also the words “and as such
shall be subject to the provisions of Article 47 thereof” from the end
of Article 50 as originally enacted. Constitution (Amendment No. 16)
Act No. 10 of 1929 purportcd to amend Article 50 of the Constitution
by deleting the words ‘eight years” and inserting in placc thereof the
words “sixteen vears” in that Article.

The impugned amendment was held valid bv the High Court.
Sullivan P., ]. interpreted the word “amendment” in Art. 50 widely
relying on Edwards v. Attorney General of Canada(*). Meredith J.
relied on the fact that the width of the power of amendment for the
period during the first eight vears was co-extensive with the period

after eight years and he could find no distinction between Articles of

pnmary importance or secondary :mporrance O’ Bvrne J. could not

sec any distinction between the word “amendment” and the w‘ordc
“amend or repeal.”

In the Supreme Court, the Chief Tustice first noticed “that the
Constitution was enacted by the Third Dail. sitting as a Constituent
Assembly, and not by the Otreachtas. which. in fact, it created .” He

(1) [1930] AC. 124,
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read three limitations in the Constitution, The first, he descrihed as
the over-all limitatioin.” Thus :~- : ' )

“The Constituent Assembly declared in the forefront of ‘the Con-
stitution Act (an Act which it is not within the power of the Qir-
cachtas to alter, or amend, or repeal), that all lawful authority
comes from God to the people, and it is declared by Article 2 of
the Constitution that “all powers of government and all authority,
legislative, executive and judicial. in Ireland are derived from the

people of Ireland. (p. 24) ...

- The limitation was deduced thus : “It follows that every,att, whe-

ther legislative, executive or judicial, in order to be lawful under the
‘Constitution, must be capable of being justified under the authority
thereby declared to be derived from God.” .

Now this limitation 1n so far as it proceeds from or is derived from .
the belief in the Irish State that all lawful authority comes from God
to the people, can have no application to our Constitution.”

The second limitation he deduced from section 2 of fhc'Iﬁsh Free
State Act and Article 50 of the Irish Constitution, It was that any
amendment repugnant to the Scheduled Treaty shall be void and

inoperative. :

The third limitation was put in these words :

“The Third Dail Eireann has, therefore, as Constituent Assembly,
of its own supreme authority, proclaimed its acceptance of and
declared, in relation to the Constitution which it enacted, certain
principles, and in language which shows beyond doubt that they
are stated as governing principles which are fundamental and ab-
solute {except as expressly qualified), and, so, necessarily, immu-
table. Can the power of amendment given to-the Qireachtas be
lawfully exercised in such a manner as to violate these principles
which, as principles, the Oireachtas has no power to change *. In
my opinion there can be only onc answer to that question, namely,
that the Constituent Assembly cannot be supposed to have in the
same breath declared certain principles to be fundamental and
immutable, or conveyed that sense in other words, as by a declara-
tion of inviolability, and at the same time to have conferred upon
the Oireachtas power to violate them or to alter them. In my
opinion, any amendment of the Constitution, purporting to be
made under the power given by the Constituent Assembly, which
would be a violation of, or be inconsistent with, any fundamental .
principle: so declared, is necessarily outside the scope of the power
and invalid and void.” (p. 209}
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He further said that these limitations would apply even after the
" expiry of eight years. He said :

“I have been dealing with limitations of the power of amendment
in relation to the kinds-of amendment which do not fall within
the scope of the power and which are excluded from it always,
irrespective of the time when, ie. within the preliminary period
of eight years or after, or the process by which, the amendment is
attempted.” .(p. 209) :

é—le then approached the validity of the 16th Amendment in these
words :

“Was, then, the Amendment No, 16 lawfully enacted by Act
No. 10 of 1929 7 There are two principal grounds for impeaching
its validity; the first, the taking away whether validly or not, in
any case the effective removal from use, of the Referendum and
the right to demand a Referendum ; the sccond, that the Amend-
ment No. 16 is not within the scope of the power of amendment,
and therefore the Oireachtas was incompetent to enact it.” (p. 212)

He thought :

“The Oireachtas, therefore, which owes its existence to the Con-
stitution, had upon its coming inte being such, and- only such,
power of amendment (if any) as had been given it by the Consti-
tuent Assembly in the Constitution, that is to say, the express power
set out in Articlé 50, and amendments of the Constitution could
only be validly made within the limits of that power and in the
manner prescribed by that power.” (p. 213)

He then observed :

“Now, the power of amendment is wholly contained in a single
Article, but the donee of the power and the mode of its exercise
are so varied with regard to a point of time as to make it practically
two separate powers, the one limited to be exercised only during
the preliminary period of eight years, the other, a wholly different
and permanent power, to come into existence after the expiry of
that preliminary period and so continue thereafter.” (p. 213)

After referring to the condition (it shall be subject to the provisions
of Article 47} he thought:

“The Constituent Assembly, even during the preliminary period,
would not relax the ultimate authority of the people, and expressly

reserved to the people the right to intervene when they considered
it necessary to restrain the action of the Oireachtas affecting the
Constitution. The frame iof this provision makes it clear to my
mind that, even if, by amendment of the Constitution under the
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power, Article 47 might cease to apply to ordinary legislation of
the Oireachtas, the provisions of that clause were declared, deli-
berately, expressly and in a mandatory way, to be kept in force
and operative for the purpose of amendments of the Constitution
during the preliminary period of eight years.” (p. 213)

According to him “the permanent power of amendment, to arise
at the expiry of the period of eight years, is a wholly different thing
both as to the donce of the power and the manner of its exercise.”

He held that it was not competent for the Oireachtas to remove
from the power granted to it by the Constituent Assembly the requisites
for its exercise attached to it in the very terms of donation of the power.

He observed :

- “That provision of the Statute, No. 8 of 1928, was bad, in my opi-
nion as being what is called in the general law of powers ‘an exces-
sive execution.’ It was outside the scope of the power. We have
not been referred to, nor have I found, any precedent for such a
use of a power. I do not believe that there can be a precedent be-
‘cause it defies logic and reason, It was, therefore, invalid in my

opinion.” (p. 216)
Regarding the substitution of “sixteen years” for the words “eight

years” he said : .
“If this amendment is good there is no reason why the Oireachtas
should not have inserted or should not even yet insert, a very much
larger term of yeats or, indeed, delete the whole of Article 50 from
the words “by the Oireachtas” in the second line to the end of the

Article” (p. 216)

Later he observed : ,

“The attempt to take from the people this right, this exclusive
power and authority and to confer on the Oireachtas a full and
uncontrolled power to amend the Constitution without reference to
the people (even though for a period of years, whether it be until
1938 or Tibb's Eve, a matter of indifference in the circumstances)
was described by counsel in, I think, accurate language, as a usur-
pation, for it was done in my opinion without legal authority.”

{p. 217)

' He then repelled the argument that section 50 conferred the power
to amend the Article itself. His reasons for this conclusion are sum-

marised thus at page 219: | )
“In my opinion, on the true interpretation of the power before us,

. upon a consideration of express_prohibitian, limitations and re-
. quirements of the clause containing it, the absence of any express
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authority, the donation of the effective act in the exercise of the
power to the people as a whole, the relevant surrounding circum-
" stances to which I have already referred and the documents and
their tenor in their entirety, there is not here, cither expressly or

by necessary implication, any power to amend the power of amend-
ment itself.” :

I cannot agree with the learned Attorney-General that the sole basis
of Kennedy C. ].'s decision was that Article 50 did not ‘contain an ex-
press power of amending the provisions of Article 50 itself. He gave
various reasons which I have referred to above.

FitzGibbon J. held that the word “ameadment” was wide enough
to include a power to amend or alter or repeal and there is no express
prohibition in Article 50 itself that any article of the Constitution inclu-
ding Article 50 could not be amended. The only limitation that he

could find was that the provisions of the Scheduled Treaty could not
be amended. He observed : |

“I see no ground for holding that either of these Articles could not
have been amended by the Oireachtas subject to a Referendum of
the people after the period of eight years, and, if so, it follows that
- the same amendment, e.g., the deletion of the word “no” in
. Article 43 could be made “by way of ordinary legislation” within
- that period, or within sixteen, years, after eight had been altered to
sixteen.”. (p. 228) ' :

‘In other words, according to him, if the Qireachtas subject to a re-
ferendum of the people mentioned in Article 50 could amend any Article,
so could Oireachtas .duging the period of eight years. But he noticed
that in other Constitutions, there are articles, laws.or provisions which
are specifically described as “Fundamental” e,g., Sweden, or “Constitu-
tiotal” e.g., Austria, Czechosloyakia and Frahce, in respect-of which ‘the
Constitution expressly restricts the power of amendment, but in Consti-
tution of the Saorstat there is no such segregation, and the power of
amendment which applies to any Article appears to me to be equally
applicable to. all others, subject, of course, to the restriction in respect

f the Scheduled Treaty. He, later olbsg:rvcd : '

~“Unless, therefore, these rights appear plainly from the express pro-

. visions of our Constitution to be inalienable, and incapable of being
‘modified or taken away by .any legislative act, I cannot accede to -
the argiiment that the Oiréachtay .cinnot alter, modify, or repedl
them, The framer of our Constitution may have intended “to
bind man down from mischief by the chains of the Constitution,”
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but if they did, they defeated their object by banding him the key
of the padlock in Article 50.” (P, 234)

Murnaghan J. stressed the point that “this direct consultation of
the people’s will does indicate that all matters, however fundamental,
might be the subject of amendment. On the other hand the view con-
tended for by the appellants must go to this extreme point, viz,, that
certain Articles or doctrines of the Constitution are utterly incapable
of alteration at any time even if demanded by an absolute majority of
the voters.”

This observation really highlights the distinction between Article
50 of the Irish Constitution and Art. 368 of the Indian Constitution.
As T have already observed, there is no direct consultation of the people’s
will in Article 368 of our Constitution.

The only limitation he could find in Article 50 was that the amend-
.ment to the Constitution must be within the terms of the Scheduled

Treaty.

As 1 have observed earlier, I find Article 50 of the Irish Constitu-
* tion quite different in structure from Article 368 of the Indian Constitu-
tion and I do not think it is permissible to argue from Article 50 of
~ the Irish Constitution to Art. 368 of the Indian Constitution. Be that
as it may, if I had to express my concurrence, I would express concur-
rence with the view of the learned Chief Justice in so far as he said
that the Oireachtas could not increase its power of amendment by sub-
stituting sixteen years for the words “eight years”.

I had also invited agtention of Counsel to Moore and Others v.
Atsorney-General for the Irish Free State and Others(') and the res-
" pondents rely heavily on it. In this case the validity of the Constitu-

~ tion (Amendment No. 22) Act, 1933 (Act 6 of 1933) was involved. It
was alleged that this amendment was no bar to the maintenance by the
petitioners, who were the appellants, of their appeal before the Judicial
Committee, as it was void.

" On May 3, 1933, the Oireachtas passed an Act, No. 6 of 1933,
entitled the Constitution (Removal of Qath) Act, 1933. ‘That Act, by
5. 2, provided that s. 2 'of the Constitution of the Irish Free State
(Saorstat Eircann) Act, 1922, should be repealed, and, by s. 3, that Art.
50 of the Constitution should be amended by deleting the words “with-
in the terms of the Scheduled Treaty.”

(t) [1935] AC. 484,
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Finally, on November 15, 1933, the Qireachtas, enacted the Consti-
tution (Amendment No. 22) Act, 1933, amending art. 66 of the Consti-
tution o as to terminate the right of appeal to His Majesty in Council.

The Validity of the last amending Act depended on whether the
earlier Act, No. 6 of 1933, was valid, namely, that which is directed to
removing from art. 50 the condition that there can be no amendment

of the Constitution unless it is within the terms of the Scheduled
Treaty.

It appears that Mr. Wilfrid Greene, arguing for the petitioners,
conceded that the Constitution (Amendment No. 16) Act, 1929 was
regular and that the validity of the subsequent amendments could not
be attacked on the ground that they had not been submitted to the peo-
ple by referendum.

It is true that the Judicial Committee said that Mr. Greene rightly
conceded this point but we do not know the reasons which impelled
the Judicial Committee to say that the concession was rightly made. In
view of the differences between art. 50 of the Irish Constitution and
art. 368 of our Constitution, this concession cannot have any importance
in the present case, The actual decision in the case is of no assistance
to us because that proceeds on the basis that the Statute of Westmin-
ster had removed the restriction contained in the Constitution of the
Irish Free State Act, 1922,

Mr, Greene challenged the validity of Act No. § of 1933 by urg-
ing : |
“The Constitution derived its existence not from any legislature of
the Imperial Parliament but solely from the operations of an Irish
body, the Constituent Assembly, which is called in Ireland the
Third Dail Eireann. This body, it is said, though mentioned in
the Irish Free State (Agreement) Act, 1922, was in fact elected

. pursuant to a resolution passed on May 20, 1922, by the Second

Dail Eireann, an Irish Legislative Assembly. The Third Dail
.. Eireann was thus, it was alleged, set up in Ireland by election of
the people of Ireland of their own authority as a Constituent
Assembly to create a Constitution, and having accomplished its work
went out of existence, leaving no successor and no body in autho-
rity capable of amending the Constituent Act. The result of that
argument is that a Constitution was established which Mr. Greene
has described as a semi-rigid Constitution—that is, “one capable of
being amended in detail in the different articles according to their
terms, but not susceptible of any alteration so far as concerns the

13—36 5. C.India(73



190 SUPREME COURT REPORTs [1973] Supp. s.c.x.

Constituent Act, unless perhaps by the calling together of a new
Constituent Assembly by the people of Ireland. Thus the articles
of the Constitution may only be amended in accordance with Art,
50, which limits amendments to such as are within the terms of
the Scheduled Treaty, On that view Mr. Greene argues that the
law No. 6 of 1933 is ultra gires and hence that the amendment
No. 22 of 1933 falls with it.” (p. 496)

Mr. Greene referred their Lordships to State (Ryan and Others)
V. Lennon and Others(). In that case Chief Justice Kennedy is
reported to have expressed-a view which corresponds in substance to
that contended for by Mr. Greene.

Now it is these contentions which I have just set out and wh.fch
their Lordships could not accept. They observed :

“In their opinion the Constituent Act and the Constitution of the

Irish Free State derived their validity from the Act of the Imperia)

Parliament, the Irish Free State Constitution Act, 1922. This Act
_ established that the Constitution, subject to the provisions of the

Constituent Act, should be the Constitution of the Irish Free State

and should come into operation on being proclaimed by His

Majesty, as was done on December 6, 1922. The action of the
~ House of Parliament was thereby ratified.” (p. 497)

The position was summed up as follows :

“(1) The Treaty and the Constituent Act respectively form parts

of the Statute Law of the United Kingdom, each of them being

parts of an Imperial Act. (2) Before the passing of the Statute

of Westminster it was not competent for the Irish Free State Par-

liament to pass an Act abrogating the Treaty because the Colonial

- Laws Validity Act forbade a_dominion legislature to pass a law

repugnant to an Imperial Act. (3) The affect of the Statute of

- Westminster was to remove the fetter which lay upon the Irish

 Pree State Legislature by reason of the Colonial Laws Validity

 Act, That Legislature can now pass Acts repugnant to an Imperial
Act. In this case they have done s0.” (p. 498) '

I think that summary makes it quite clear that it was becsuse of
the Statute of Westminster that the Irish Free State Parliament” was
enabled to amend the Constitution Act. - : -

(1) (1935] Irish Reports 170. -
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PART IV
Vdidity of 24tk Amendment

Now I may deal with the question whether the Constitution
(Twenty-Fourth- Amendment) Act, 1971 is valid. It.reads thus:

....................

(2) In article 13 of the Constitution, after clause (3), the fol-
lowing clause shall be inserted, pamely :—

“(4) Nothing in this article shall apply to any amendment
of this Constitution made under article 368.”

(3) Article 368 of the Canstitution shall be fe-numbered as
clause (2) thereof, and—

(a) for the marginal heading to thar article, the following
marginal heading shall be substituted, nardely :— -

“Power of Parliament to amend the Constitution and proce-
dure therefor.”;

(b) before clause (2) as smrc-numbercd the following clause
shall be inserted, namely =,

“(1) Notwithstandi b.gyd;ung in this Constitution, Par-
liament may in exercise u?:%ﬁs constituent power amend by way
of addition, variation or gepeal any provision,of this Constitu-
tion Im accordance wzth‘.' » procedure laid down in this
article.”;

(¢) in clause (2) as 20 m—numbcred for the words “it shall
be presented to the President for.his assent and upon such assent
being given to the B:ll, , the. wptd.s it shall be presented to the
President who shall give his assent to the Bill and thereupon”
shall be substituted;

(d) after clause (Z)l as g r :e-numbcred the followmg shall
inserted,

pamely :— - .5

“(3) Nothing in arndc’l,! M ly to any amendmert’
made under this article.” 'n'PP

S ~..J ',.'n

According to the petitioner, tbc ‘24th Amendment has sought
achieve five results : 3,

() It has inserted an r.xprca ﬁuunon in Article 368 to indicate
that the source of the ameiMing power will be found in that
Article itself, )



192 SUPREME COURT RepoRTs {1973] Supp. s.cx.

(ii) It has made it obligatory on the President to give his assent
to any Bill duly passed under that Article.

(iii} It has substituted the words “amend by way of addition, varia-
tion or repeal.............. ” in place of the bare concept of
“amendment” in the Article 368.

(iv) It makes explicit that when Parilament makes a constitutional
amendment under Article 368 it acts “in exercise of its const-
‘tuent power.”

(v) It has expressly provided, by amendments in Article 13 and
368, that the bar in Article 13 against abridging or taking away
any of the fundamental rights should not apply to any amend-
ment made under Art. 368.”

Mr. Palkhivala did not dispute that the amendments covered by
(i) and (ii) above were within the amending power of Parliament. 1
do not find it necessagy to go into the question whether Subba Rao, CJ.,
rightly decided that the amending power was in List I entry 97, or
Art. 248, because nothing turns on it now.

Mr. Palkhivala rightly conceded that Parliament could validly
amend art. 368 to transfer the source of amending power from List I

‘entry 97 to art. 368.

Mr, Palkhivala however contended that “if the amendments cover-
ed by (iif) and (iv) above are construed as empowering Parliament to
exercise the full constituent power of the people themselves, and as
vesting in Parliament the ultimate legal sovereignty of the people, and
as authorising Parliament to alter or destroy all or any of the essential
features, basic elements and fundamental principles of the Constitution
(hereinafter referred to “essential features”), the amendments must
be held to be illegal and void.” He further urges that “if the amend-
mbnt covered by (v) is construed as authorising Parliament to damage
or destroy the essence of all or any of the fundamental rights, the
amendment must be held to be illegal and void.” He says that the
24th Amendment is void and illegal for the following reasons : A
creature of the Constitution, as the Parliament is, can have only such
amending power. as is conferred by the Constitution which is given by
the people unto themselves. While purporting to exercise that amend-
ing power, Parliament cannot increase that very power. No doubt,
Parliament had the power to amend Article 368 itself, but that does
not mean that Parliament could so amend Article 368 as to change its
own amending power beyond recognition. A creature of the Constitu.
tion cannot enlarge its own power over the Constitution, while pur-
porting to act under it, any more than the creature of an ordinary law
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can enlarge its own power while purporting to act under that law.
The power of amendment cannot possibly embrace the power to en-
large that very power of amendment, or to abrogate the limitations,
inherent or implied, in the terms on which the power was conferred.
The contrary view would reduce the whole principle of inherent and
implied limitations to an absurdity.”

It is contended on behalf of the respondents that the 24th Amend-
ment does enlarge the power of Parliament to amend the Constitution,
if Golak Nath’s case limited it, and as Art. 368 clearly contemplates

“amendment of Art, 368 itself, Parliament can confer additional powers
of amendment on it.

Reliance was placed on Ryan’s(*) case and Moore’s(*) case. 1
have already dealt with these cases.

It scems to me that it is not legitimate to interpret Art. 368 in this
manner. Clause (e) of the proviso does not give any different power
than what is contained in the main article. The meaning of the ex-
pression “Amendment of the Constitution” does not change when one
reads the proviso, If the meaning is the same, Art. 368 can only be
amended so as not to change its identity completely. Parliament, for
instance, could not make the Constitution uncontrolled by changing
the prescribed two third majority to simple majority. Similarly it
cannot get rid of the true meaning of the expression “Amendment of
the Constitution™ so as to derive power to abrogate fundamental rights.

If the words “notwithstanding anything in the Constitution” “are
designed to widen the meaning of the word “Amendment of the Con-
stitution” it would have to be held void as beyond the amending
power. But I do not read these to mean this. They have effect to
get rid of the argument that Art. 248 and Entry 97 List I contains
the power of amendment. . Similarly, the insertion of the words “in
exercise of its constituent power” only serves to exclude Art. 248 and
Entry 97 List I and emphasize that it is not ordinary legislative power
that Parliament is exercising under Art. 368 but legislative power of
amending the Constitution,

It was said that if Parliament cannot increase its power of amend-
ment clause (d) of Section 3 of the 24th Amendment vghich makes
Article 13 inapplicable to an amendment of the Constitution would be
bad. I see no force in this contention. Article 13(2) as existing pre-
vious to the 24th Amendment as interpreted by the majority in Golak
Nath's casc prevented legislatures from taking away or abridging the

(*) [1935] Irish Reports 170.
(%) [1935] AC. 484,
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rights conferred by Art. 13. In other words, any law which abridged -
a fundamental right even to a small extent was liable to be struck

down under Art. 368 Parliament can amend every article of the Con-

stitution as long as the result is within the limits already laid down

by me. The amendment of Art..13(2) does not go beyond the limits

laid down because Parliament cantiot even after the amendment abro-

gate or authorise abrogation or the taking away of fundamental
rights, After the amendment wow a law which has the effect of

- merely abridging a right while remaining within the limits laid down

would not be liable to be struck down.

In the result, in my opinion, the 24th Amendment as interpreted
by me is valid.

Parr V.—~Validity of Section 2 of the Constitution (Twensy-fifth
Amendment) Act, 1971.

Section 2 of the Constntutmn (Twenty-ﬁfﬂx Amendment) Act, 1971
enacted as follows =

(a) for clause (2), the foﬂuw‘ing clause shall be substituted,

namely :—

“(2) No property shall be compulsorily acquired or requisi-
tioned save for a public purpose and save by authority of a law
which provides for acquisition or requisitioning of the property
for an amount which may be fixed by such law or which may
be determined in accordance with such principles and given in
such manner as may be specified in such law; and no such law
shall be called in question in any court on the ground that the
amount so fixed or determined is not adequate or that the whole
or any part of such amount is to be given otherwise than in cash :

Provided that in making any law providing for the compul-
sory acquisition of any property of an educational institution esta-
blished and administered by a minority, referred to in clause (1)
of article 30, the State shall ensure that the amount fixed by or
determined under such law for the acquisition of such property
is such as would not restrict or abrogate the right guaranteed
under that clause.”

(b) after clause (ZA), thc following clause shall be inserted,
namely :—

““(2B) Nothing in sub-clause (f) of clause (1) of article 19
shall affect any such law as is referred to in clause (2).”



KESVANANDA ¢. KERALA (Sikri, C.J.) 195

There cannot be any doubt that the object of the amendment is to
modify the decision given by this Court in Rustom Cavasjee Cooper v.
Union of India(*) where it was held by ten Judges that the Banking
Companies (Acquisition and Transfer of Undertakings) Act violated
the guarantec of compensation under art. 31(2) in that it provided for -
giving certain amounts determined according to principles which
were not, relevant in the determination of compensation of the under-
taking of the named Banks and by the method prescribed the amounts
so declared could not be regarded as compensation.

If we compare art. 31(2) as it stood before and after the 25th
Amendment, the following changes seem to have been effected. Where-
as before the amendment, art, 31(2) required the law providing for
acquisition to make provision for compensation by cither fixing the
amount of compensation or specifying the principles on which and the
manner in which the compensation’ should be determined after the
amendment art, 31(2) requires such a law to provide for an “amount”
which may be fixed by the law providing for acquisition or requisi-
tioning or which may be determinéd in accordance with such principles
and given in such manner as may be specified in such law. In other
words, for the idea that compensation should be given, now the idea
is that an “amount” should be given. This amount can be fixed directly
by law or may be determined in accordance with such principles as
may be specified.

It is very difficult to comprehend the exact meaning which can be
ascribed to the word “amount”, In this context, it is true that it is
being used in lieu of compensation, but the word “amount” is not
a legal concept as “compensation” is.

According to Shorter Oxford English Dictionary, Third Edn. p. 57,
the word “amount” has the following mearung :

. ) 4
“Amount (amount sb. 1710, (£. the vb.) 1). The sum total to which
anything amounts up; spec. the sum of the principal and interest
1796. 2. fig. The full value, effect, or significance 1732. 3. A quan-
tity or sum viewed as a total 1833.”

According to Webster's Third New International Dictionary, p. 72,
“amount” means :

“amount la : the total number of quantity; AGGREGATE (the
amount of the fine is doubled); SUM, NUMBER (add the same
amount to cach column) (the amount of the policy is 10,000
dollars) b: the sum of individuals (the unique amount of

(*) [1970] 3 S.C.R. 530.
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worthless IOUs collected during each day’s business — R.L. Taylor)
¢ : the quantity at hand or under consideration (only a small
amount of trouble involved) (a surprising amount of patience) 2 :
the whole or final effect, significance, or import (the amount of
his remarks is that we are hopelessly beaten) 3 : accounting : a
principal sum and the interest on it syn see SUM.”

I have also seen the meaning of the word “amount” in the Oxford
English Dictionary, Volume 1 p. 289, but it does not give me much
guidance as to the meaning to be put in art. 31(2), as amended. The
figurative meaning, iec., the full value, I cannot give because of the
deliberate omission of the word “compensation” and substitution of
the word “amount” 1n lieu thereof.

Let us then see if the other part of the article throws any light on
the word “amount”. The article postulates that in some cases princi-
ples may be laid down for determining the amount and these princi-
ples may lead to an adequate amount or an inadequate amount. So
this show that the word “amount” here means something to be given
in lieu of the property to be acquired but this amount has to and’
can be worked out by laying down certain principles. These
principles must then have a reasonable relationship to the property
which is sought to be acquired, if this is so, the amount ultimately
arrived at by applying the principles '‘must have some reasonable rela-
tionship with the property to be acquired; otherwise the principles of
the Act could hardly be principles within the meaning of art. 31(2).

If this meaning is given to.the word “amount” namely, that the

amount given in cash or otherwise is of such a nature that it has been
worked out in accordance with the principles which have relationship
to the property to be acquired, the question arises : what meaning is to
be given to the expression “the amount so fixed”. The amount has to
be fixed by law but the amount so fixed by law must also be fixed in
accordance with some principles because it could not have been inten-
ded that if the amount is fixed by law, the legislature would fix the
amount arbitrarily. It could not, for example, fix the amount by a

lottery.

Law is enacted by passing a bill which is introduced. The Consti-
tution and legislative procedure contemplate that there would be discus-
sion, and in debate, the Government spokesman in the legislature
would be able to justify the amount which has been fixed. Suppose an
amendment is moved to the amount fixed. How would the debate
proceed P Can the Minister say—"“This amount is fixed as it is the gov.
ernment’s wish.” Obviously not. Therefore, it follows that the amount,
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if fixed by the legislature, has also to be fixed according to some

principles. These principles cannot be different from the principles
which the legislature would lay down.

In this connection it must be borne in mind that art. 31(2) is still
a fundamental right. Then, what is the change that has been brought
abou; by the amendment ? It is no doubt that a change was intended,
it scems to me that the change effected is that a person whose property
is aquired can no longer claim full compensation or just compensation
but he can still claim that the law should lay down principles to dete-
rmine the amount which he is to get and these principles must have a
rational relation to the property sought to be acquired. If the law
were to lay down a principle that the amount to be paid in lieu of a
brick of gold acquired shall be the same as the marker value of an ordi-
nary brick or a bricki of silver it could not be held to be a principle at
all. Similarly if it is demonstrated that the amount that has been
fixed for the brick of gold is the current value of an ordinary brick or a
brick of silver the amount fixed would be illegal. If I were to interpret
Art. 31(2) as meaning that even an arbitrary or illusory or a grossly
low amount could be given;-which would shock not only the judicial
conscience but the conscience of every reasonable human being, a seri-
ous guestion would arise whether Parliament has not exceded its
amending power under art. 368 of the Constitution. The substance of
the fundamental right to property, under art. 31, consists of three
things: one, the property shall be acquired by or under a valid law}
secondly, it shall be acquired only for a public-purpose; and, thirdly, the;
person whose property has been acquired shall be given an amount in’
lieu thereof, which, as I have already said, is not arbitrary, illusory ort
shocking to the judicial conscience or the conscience of mankind. 1
have already held that Parliament has no power under art. 368 to
abrogate the fundamental rights but can amend or regulate or adjust °
them in its exercise of amending powers without destroying them.
Applying this to the fundamental right of property, Parliament can-
not empower legislatures to fix an arbitrary amount or illusory amount
or an amount that virtually amounts to confiscation, taking all the
relevant circumstances of the acquisition into consideration. Same
considerations apply to the manner of payment. I cannot interpret
this to mean that an arbitrary manner of payment is contemplated.
To give an extreme example, if an amount is determined or fixed at
Rs. 10,000 a legislature cannot lay down that payment will be made
at the rate of Rs. 10 per year or Rs. 10 per month.

Reference may be made to two cases that show that if discretion
is conferred it must be exercised reasonably.
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In Roberts v. Hopwood,(*) it was held that the discretion confer-
red upon the Council by s. 62 of the Metropolis Management Act,
1855, must be exercised reasonably. The following observations of
Lord Buckmaster are pertinent :

“It appears to me, for the reasons I have given, that they cannot
have brought into account the consideration which they say influ-
enced them, and that they did not base their decision upon the
ground that the reward for work is the value of the work reason.
ably and even generously measured, but that they took: an arbit-
rary principle and fixed an arbitrary sum, which was not a real
exercise of the discretion imposed upon them by the statute.”

I may also refer to Lord Wrenbury’s observation at p. 613 :

“I rest my opinion upon higher grounds. A person in whom is
vested a discretion must exercise his discretion upon reasonable
grounds. A discretion does not empower a man to do what he
likes merely because he is minded to do so — he must in the
exercise of his discretion do not what he likes but what he ought.
In other words, he must, by use of his reason, ascertain and follow
the course which reason directs. He must act reasonably.”

In James Leslic Williams v. Haines Thomas(®) the facts are given
in the headnote as follows :—

“Under s. 4 of the New South Wales Public Service Superannua-
tion Act, 1903, the plaintiff was awarded by the Public Service
Board a gratuity of 23€ 10%. 1d. per mensem, calculated for each
year of service from December 9, 1875, the date of his permanent
employment, upto December 23, 1895; and upon his claiming to
have his service reckoned up to  August 16, 1902, was awarded
a further gratuity of one penny in respect of each year subse-
quent to December 23, 1895, up to August 16, 1902, the date of
the commencement of the public Service Act of that year.”

The Judicial Committee held the award to be illusory. The Judi-
ctal Committee observed :

PRI it seems to their Lordships to be quite plain that an
illusory award such as this — an award intended to be unreal and
unsubstantial — though made under guise of exercising discretion,
is at best 2 colourable performance, and tantamount to a refusal
by the Board to exercise the discretion entrusted to them by Parlia-
ment.” (p. 385)

(1) [1925] A.C. 578; 590.
(%) 11911] AC. 381.
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~ Although I am unable to appreciate the wisdom of inserting clause

(2B) in art. 31, the effect of which is to make art, 19(1Y (f) inappli-
cable, I cannot say that it is an unreasonable abridgement of rights under
art. 19(1)(f). While passing a law fixing principles, the legislatures
are bound to provide a procedure for the determination of the amount,
and if the procedure is arbitrary that provision may well be struck
down under art., 14,

In view of the interpretation which I have placed on the new art.
31(2), as amended, it cannot be said that Parliament has exceeded its
amending power under art. 368 in enacting the new art. 31(2).

: For the reasons aforesaid I hold that s. 2 of the Constitution
(Twenty-fifth Amendment) Act, 1971, as interpreted by me, valid.

Part VI—Validity of S. 3 of the Constitution (Twenty-Fifth Am-
endment) Act, 1971.

Section 3 of the twenty-fifth amendment, reads thus :

“3. After article 31B of the Constitution, the following article shalt
be inserted, namely :— '

“31. C. Notwithstanding anything contained in article 13, no law
giving effect to the policy of the State towards securing the princi-
ples specified in clause (b) or clause (c) of article 39 shall be deem-
ed to be void on the ground that it is inconsistent with, or takes
away or abridges any of the rights conferred by article 14, article
19 or article 31; and no law containing a declaration that it is for
giving effect to such policy shall be called in question in any court
on the ground that it does not give effect to such policy :

Provided that where such law is made bv the legislature of a
State, the provisions of this article shall not apply thereto unless
such law, having been reserved for the consideration of the Presi-

- dent, has received his assent.”

It will be noted that art. 31C opens with the expression “notwith-
standing anything contained in article 13”. This however cannot mean
that not only fundamental rights like art. 19(1)(f) or art. 31 are ex-
cluded but all fundamental rights belonging to the minorities and reli-
gious groups are also excluded. The article purports to save laws
which a State may make towards securing the principles specified in
cls. (b) or (c) of art. 39 from being challenged on the ground that it
is inconsistent with, or takes away or abridges any of the rights confer-
red by arts. 14, 19 or 31. This is the only ground on which they can-
not be challenged. It will be noticed that the article provides that if
the law contains a declaration that 1t is for giving effect to such policy,
it shall not be called in question in any court on the ground that it
does not give effect to such policy. In other words, once a declaration
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is given, no court can question the law on the ground that it has nothing
to do with giving effect to the policy; whether it gives effect to some
other policy is irrelevant. Further, a law may contain some provisions
dealing with the principles specified in cls. (b} or (c) of Art. 39 while
other sections may have nothing to do with it, yet on the language it
denies any court power or jurisdiction to go into this question.

In the face of the declaration, this Court. would be unable to test
the validity of incidental provisions which do not constirute an essen-

tial and integral part of the policy directed to give effect to art. 39(b)
and art, 39(c).

In Akadasi Padhan v. State of Orissa(*) Gajendragadkar, C. ],
speaking for the Court, observed :

“A law relating to” a State monopoly cannot, in the context, include
all the provisions contained in the said law whether they have
direct relation with the creation of the monopoly or not. In our
opinion, the said expression should be construed to mean. the law
relating to the monopoly in its absolutely essential features, If a
law is passed creating a State monopoly, the Court should enquire
what are the provisions of the said law which are basically and
essentially necessary for creating the State monopoly. It is only
those essential and basic provisions which are protected by the
latter part of Art. 19(6). If there are other provisions made by
the Act which are subsidiary, incidental or helpful to the operation
of the monopoly, they do not fall under the said part and their
validity must be judged under the first part of Art. 19(6).

These observations were quoted with approval by Shah, J., speak-
ing on behalf of a larger Bench in R. C. Cooper v. Union of India(®).
After quoting the observations, Shah, ], observed :

“This was reiterated in Rashbihar Panda and Others v. The State
of Orissa,(*) M/s. Vrajlal Manilal & Co., and Another v, The State
of Madkya Pradesh & Others(*) and Municipal Committee, Amrit-
sar and Others v. State of Punjab”(®).

While dealing with the validity of the Bombay Prohibition Act
(XXV of 1949), this Court in State of Bomébay v. F. N. Balsara (‘)
struck down two provisions on the ground that they conflicted with

(1) [1963] Supp. 2 S.CR. 691.707.
(2) [1970] 3 S.C.R. 530582,

(%) [1969] 3 S.C.R. 374,

{*) [1970] 1 S.C.R. 400.

(5) [1969] 3 S.C.R, 447.

{®) [1951] S.C.R. 682.
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the fundamental rights of freedom of speech and expression guarante-
ed by art. 19(1)(a) of the Constitution. These provisions were sec-
tions 23(a) and 24(1)(a), which read :

“23. No person shall—

(a) commend, solicit the use of, offer any intoxicant or hemp,.

24(1). No person-shall print or publish in any newspaper news-
sheet, book, leaflet, booklet or any other single or periodical

publication or otherwise display or distribute any advertise-
ment or other matter— A

(a) which commends, solicits the use of, or offers any intoxi-
cant or hemp "

Section 23(b) was also held to be void. It was held that “the words.
“incite” and “encourage” are wide enough to include incitement and
encouragement by words and speeches and also by acts and the words

used in the section are so wide and vague that the clause must be held
to be void in its entirety.” | -

Section 23(b) reads as follows :
“23. No person shall—,

(@ ........

(b) ‘incite or encourage any member of the public or any class
of individuals of the public generally to commit any aect,
which frustrates or defeats the provisions of this Act, or any
rule, regulation or order made thereunder, or

oooooooo

Mr. Palkhivala contends, and I think rightly, that this Court would
‘not be able to strike these provisions down if a similar declaration were
inserted now in the Bombay Prohibition Act that this law is for giving'
effect to Art, 47, which prescribes the duty of the State to bring about
prohibition of the consumption of intoxicating drinks. If 2 similar
provision were inserted in the impugned Kerala Acts making it a
criminal offence to criticise, frustrate or defear the policy of the Acts,
‘the provisions would be protected under Art. 31(C).

The only so-called protection which is given is that if the legisla-.
ture of a State passes such a law it must receive the President’s assent.
It is urged before us that it is no protection at all because the President -
would give his assent on the advice of the Union Cabinet,

Article 31C in its nature differs from art. 31A, which was inserted
by the Fourth Amendment,
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“31A. (1) Notwithstanding anything contained in article 13, no
- law providing for—

(a) the acquisition by the State of any estate or of any rights
therein or the extinguishment or modification of any such
rights, or

(b) the taking over of the management of any property by the
State for a limited period either in the public interest or in
order to secure the proper management of the property, or

(c) the amalgamation of two or more corporations either in the
public interest or in order to secure the proper management
of any of the corporations, or

(d) the extinguishment or modification of any rights of manag-.
ing agents, secretaries and treasurers, managing directors,
directors or managers of corporations, or of any voting rights
of sharcholders thereof, or '

(c) the extinguishment or modification of any rights accruing
by virtue of any agreement, lease or licence for the purpose
oz searching for, or winning, any mineral or mineral oil, or
the premature termination or cancellation of any such agree-
ment, lease or license,

shall be deemed to be void on the ground that it is = inconsistent
with, or takes away or abridges any of the rights conferred by
article 14, article 19 or article 31 :

Provided that............ LY

In Art, 31A the subject-matter of the legislation is clearly provided,
namely, the acquisition by the State of any estate or any rights therein,
(art. 31A(a)). Similarly, the subject-matter of legislation is specifically
provided in cls. (b), (¢) and (d) of art, 31A. . But in art. 31C the
sky is the limit because it leaves to each State to adopt measures towards
securing the priniples specified in cls. (b) and (c) of art. 39, The
wording of arts. 39(b) and 39(c) is very wide. The expression “eco-
nomic system” in art. 39(c) may well include professional and other
services. According to Encylopedia Americana (1970 Ed. Vol. 9p, p.-
600) “economic systems are forms of social organization for producing

s and services and determining how they will be distributed, It
would be difficult to résist the contention of the State that each provi-
sion in the law has been taken for the purpose of giving effect to the
policy of the State. ‘

It was suggested that if the latter part of art, 31C, dealing with
declaration, is regarded as unconstitutional, the Court will be entitled
to go into the question whether there is any nexus between the im-
pugned law and art. 39(b) and art. 39(c). I find it difficult to appre-
ciate this submission. There may be no statement of State policy in
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alaw. Even if there is a statement of policy in the Preamble, it would
not control the substantive provisions, if unambiguous. But assuming
that there is a clear statement it would be for the State legislature to
decide whether a provision would help to secure the objects.

The Courts will be unable to separate necessarily incidental provi-
sions and mercly incidental. Further, as I have pointed out above,
this question is not justiciable if the law contains a declaration that it
is for giving effect to such a policy. According to Mr. Palkhivala,
Art. 31C has four features of totalitarianism : (1) There is no equality.
The ruling party could favour its own party members, (2) There need
not be any freedom of speech, (3) There need be no personal liberty
which is covered by Art. 19(1)(b), and (4) The property will be at

“the mercy of the State. In other words, confiscation of property of
an individual would be permissible.

It seems to me that in effect, art. 31C enables States to adopt any
policy they like and abrogate arts. 14, 19 and 31 of the Constitution
at will. In other words, it enables the State to amend the Constitution.
Article 14, for instance, ‘would be limited by the State according
to its policy and not the policy of the amending body,
i.e., the Parliament, and so would be arts. 19 and 31, while these
fundamental rights remain in the Constitution. It was urged that
when an Act of Parliament or a State Legislature delegates a legisla-
tive power within permissible limits the delegated legislation derives

" its authority from the Act of Parliament. It was suggested that simi-
larly the State law would derive authority from Art, 31C. It is true
that the State law would derive authority from Art, 31C but the differ-
ence between delegated legislation and the State law made under Art.

'31C is this : It is permissible, within limits, for a legislature to delegate
its functions, and for the delegate to make law. Further the delegated
legislation would be liable to be challenged on the ground of viclation
of fundamental rights regardless of the validity of the State Act. But
a State legislature cannot be authorised to amend the Constitution and
the State law deriving authority from Art. 31C cannot be challenged
on the ground that it infringes Articles 14, 19 and 31.

It will be recalled that art. 19 deals not only with the right to
property but it guarantees various rights : freedom of speech and ex-
pression; right to assemble peaceably and without arms; right to form
associations ot unions; right to move freely throughout the territory
of India; right to practice any profession or to carry on any occupa-
tion, trade or business, I am unable to appreciate the reason for giv-
ing such powers to the State legislature to abrogate the above freedoms.
In effect, Parliament is enabling State legislatures to declare that “a
citizen shall not be free; he will have no freedom of speech to criticise
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the policy of the State; he shall not assemble to protest against the
policy; he shall be confined to a town or a district and shall not move
outside his State; a resident of another state shall not enter the - State
which is legislating; he shall not, if a lawyer, defend people who have
violated the law. It could indeed enable legislatures to apply one law
to political opponents of the ruling party and leave members of. the
party outside the purview of the law. In short, it enables a State Legis.
lature to set up complete totalitarianism in the State. It seems that
its implications were not realised by Parliament though Mr, Palkhiwala
submits that every implication was deliberately intended. '

I have no doubt that the State legislatures and Parliament in its
ordinary legislativé capacity will not exercise this new power conferred
on them fully but I am concerned with the amplitude of the .power
conferred by art. 31C and not with what the legislatures may or may
not do under the powers so conferred. '

I have already held that Parliament cannot.under art.. 368 abrogate
fundamental rights. Parliament equally cannot enable the legislatures
to abrogate them. This provision thus enables legislatures to abrogate
fundamental rights and therefore must be declared unconstitutional.

It has been urged before us that s, 3 of the 25th amendment Aét
is void as it in effect delegates the constituent amending power to
State legislatures. The question arises whether art, 368 enables Parlia-
‘ment to delegate its function of amending the Constitution to another
body. It seems to me clear that it does not. It would be noted that art.
368 of this Constitution itself provides that amendment may be initiat-
ed only by the introduction of a bill for the purpose in either House
of Parliament. In other words, art. 368 does not contemplate any
other mode of amendment by Parliament and it does not equally ¢on.-
template that Parliament could set up another body to ‘amend the
Constitution. ' ‘ ;

It is wellsettled in India that Parliament cannot delegate its
essential legislative functions.

See: (1) Per Mukheriea J. in re The Delki Laws Aet, 1912, {1951)
" SCR 747 at 9845 Naiche

(2) Raj Narain Singh v. Pama Administration 1955 (1) SCR

(3) Hari Shankar Bagla v. State of Madhya Pradesh — 1955 ‘(lj:
SCR 380. : -
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(4) Vasantlal Sanjanwala v. State of Bombay — 1961 (1) SCR
341,

(3) The Municipal Corporation of Delki v. Birla Cotton Mills —
1968 (3) SCR 251.

(6) Garaival v. State of Punjab — 1959 Supp. (1) SCR 792."

It is also well-settled in countries, where the courts have taken a
-position different than in Indian courts, that 2 legislature cannot
create another legislative body. Reference may be made here to In re
Initiative and Referendum Act(*) and Attorney-General of Nova
Scoitia v. Attorney-General of Canada(*). 1 have discussed the latter
case while dealing with the question of implied limitation. Instiative
and Referendum case is strongly relied on by Mr. Palkhivala to esta-
blish that an amending power cannot be delegated. In this case the
Judicial Committee of the Privy Council was concerned with the
interpretation of s. 92, head 1. of the British North America Act, 1867,
which empowers a Provincial Legislature to amend the Constitution
of the Province, “excepting as regards the office of the Lieutenant-
Governor”. The Legislative Assembly of Manitoba enacted the Initia-
tive and Referendum Act, which in effect would compel the Lieute-
nant Governor to submit a proposed law to a body of voters totally
distinct from the legislature of which he is the constitutional head, and
would render him powerless to prevent ‘it from becoming an actual
law if approved by these voters.

The judgment of the Court of Appeal is reported in 27 Man. LR,
1, which report is not available to me, but the summary of the reasons
.of the learned Judges of the Court of Appeal are given at page 936 of
(1919) A.C. as follows :

“The British North America Act, 1867, declared that for' each
Province there should be a Legislature, in which s. 92 vested the
power of law-making; the legislature could not confer that power
upon a body other than itself, The procedure proposed by the
Act in question would not be an Act of a Legislature within s, 92,
would be wholly opposed to the spirit and principles of the
Canadian constitution, and would override the Legislature thereby
provided. Further, the power to amend the Constitution given by
8. 92, head 1, expressly expected “the office of the Lieutenant-Gov-
ernot”. Sect. 7 of the proposed Act, while preserving the power
of veto and disallowance by the Governor-General provided for
by ss. 55 and 90 of the Act of 1867, dispensed with the assent of
the Licutenant-Governor provided for by ss. 56 and 90 of that

(*) (1919) AC. 935.
(%) (1951) S.CR~Canada—31. .
1436 8. C. India/73
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Act; even if s. 7 was not intended to dispense with that assent,
s. 11 clearly did so. The proposed Act also violated the provisions
of s. 54(inconjunction with s. 90) as to money bills.”

Their Lordships of the Judicial Committee held at page 944 :—

“Their Lordships are of opinion that the language of the Act can-
not be construed otherwise than as intended seriously to affect
the position of the Lieutenant-Governor as an integral part
of the Legislature, and to detract from rights which are
important in the legal theory of that position, For if the Act is
valid it compels him to submit a proposed law to a body of voters
totally distinct from the Legislature of which he is the Constitu-
tional head, and renders him powerless to prevent it from becom-
ing an actual law if approved by a majority of these voters. It
was argued that the words already referred to, which appear in
s. 7, preserve his powers of veto and disallowance. Their Lord-

- ships are unable to assent to this contention. The only powers pre-
~ served are those which relate to Acts of the Legislative Assembly,

as distinguished from Bills, and the powers of veto and disallow-

- ance referred to can only be those of the Governor-General under

s. 90 of the Act of 1867, and not the powers of the Lieutenant-
Governor, which are at an end when a Bill has become an Act.
Sect. 11 of the Initiative and Referendum Act is not less difficult
to reconcile with the rights of the Lieutenant-Governor. It pro-
vides that when a proposal for repeal of some law has been ap-
proved by the majority of the electors voting, that law 1s auto-
matically to be deemed repealed at the end of thirty days after
the clerk of the Executive Council shall have published in the
Manitoba Gazerte a statement of the result of the vote. Thus the
Lieutenant-Governor appears to be whoily c.cluded from the
new legislative authority.”

I have set out this passage in extenso because this deals with one

part of the reasoning given by the Court of Appeal. Regarding the
other part ie. ‘whether the Legislature could confer that power on a
body other than itself, the Judicial Committee observed at ‘page 945 :

“Having said so much, their Lordships, following their usual prac-
tice of not deciding more than is strictly necessary, will not deal
finally with another difficulty which those who contend for the
validity of this Act have to meet. But they think it right, as the
point has been raised in the Court below, to advert to it. Sect. 92
of the Act of 1867 entrusts the legislative power in 2 Province to
jts legislature, and to thar Legislature only. No doubt a body, with
power of legislation on the subjects entrusted to it so ample as
that enjoyed by a Provincial Legislature in Canada, could, while



KESAVANANDA . KERALA {Sikri, CJ.) 207

prestrving its own capacity intact, seek the assistance of subordi-
nate agencies, as had been done when in Hodge v. The Queen(®)
the Legislature of Ontario was held entitled to entrust to a Board
of Commissioners authority to enact regulations relating to
taverns; but it does not follow thas it can create and endow with
#s own capacity a new legislative power not created by the Act to

which 1t owes 1ts own existence. Their Lordships do no more than
draw attention to the gravity of the constitutional questions
which thus arise. (Emphasis supplied)

It is interesting to note that this position was indicated by Sir A,
Hobhousc, a member of the Judicial Committee, while Hodge v. The
Queen(*) was being argued. This appears from Lefroy on Canadian
Federal System at p. 387:

“Upon the argument before the Privy Council in Hodge v. The
Queen, Mr, Horace Davey contended that under this sub-section,
(Sec. 92(1) of Canadian Constitution) provincial legislatures
“could do what Lord Sclborne, no doubt correctly, said in The
Queen v. Burah,(*) the Indian legislature could not do,—abdi-
cate their whole legislative functions in favour of another body.”
But, as Sir 4. :Hobhouse femarked, this they cannot do. “They
remain invested with a rcsponsxblllty Everything is donc by them,
and such officers as they create and give discretion to.”

The learned Attorney-General submitted that this case decided
only that in the absence of clear and unmistakable language in s. 92,
head 1, the power which the Crown possesses through a person directly
representing the Crown cannot be abrogated. It is true that this was
the actual decision but the subsequent observations, which I have set
out above, clearly show that the Judicial Committee was prepared to
-imply limitations as the Court of Appeal had done on the amending
power conferred on the Provincial Legislature by s 92, head 1.

The Attorney General said that the scope of this decision was
referred to in Nadan v. The King,(*) where at page 495 reference is made
to this case in the following words :

“In the case of In re Initiative and Rcfcrma’um Act Lord Haldane,
in declaring the judgment of the Board referred to “the impro-
priety in the absence of clear and unmistakable language of con-
struing s. 92 as permitting the abrogation of any power which the
Crown possesses through a person directly representing it”; an

(*) 9AC 117,
(%) [1878] 3 A.C, 905,
(8) (1926) A.C. 482.
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observation which ‘applies with equal force to s. 91 of the Act of
1867 and to the abrogation of 2 power which remains vested in
the Crown itself.”

But this passage again dealt with the actual point decided and
_nat the obiter dicta. '

The first para of the head note in Nadan’s(*) case gives in brief
the actual decision of the Privy Council as follows :

“Sect, 1025 of the Criminal Code of Canada, if and so far as it is
intended to prevent the King in Council from giving effective
leave to appeal against an order of a Canadian Court in a crimi-
nal casc, is invalid. The legislative authority of the Parliament of
Canada as to criminal law and procedure, under s, 91 of the Bri-
tish North America Act, 1867, is confined to action to be taken
in Canada. Further, an enactment annulling the reyal prerogative -
to grant special leave to 2ppeal would be inconsistent with the
Judicial Committee Acts 1833 and 1844, and therefore would
be invalid under s. 2 of the Colonial Laws Validity Act, 1865.
The royal assent to the Criminal Code could not give validity to
an enactment which was void by imperial statute; exclusion of
the prerogative could be accomplished only by an Imperial
statute.”

For the aforesaid reasons I am unable to agree with the Attorney
General and I hold that the Initiative and Referendum Act case shows
that limitations can be implied in an amending power. Mr. Seervai
geeks to distinguish this case on another ground. According to him,
these observations were obiter dicta, but even if they are treated as
considered obiter dicta, they add nothing to the principles governing
delegated legislation, for this passage merely repeas what had been
laid down as far back as 1878 in The Queen v. Burah(*), where the
Privy Counci! in 2 classical passage, observed : :

- “But their Lordships are of opinion that the doctrine of the majo-
rity of the Court is erroneous, and that it rests upon a mistaken
view of the powers of the Indian Legislature, and indeed of the
nature and principles of legislation. The Indian Legislature has
powers expressly limited by the Act of the Imperial Parliament
which created it, and it can, of course, do nothing beyond the

~ limits which circumscribe these powers. But when acting within
those limits, it is not in any sense an agent or delegate of the Im-
perial Parliament, but has, and was intended to have, plenary
powers of legislation, as large, and of the same nature, as those of

(1) (1926) AC. 482.
(3) 5 LA. 178=(1878) 3 A.C. 889; 904 :905.



"KESAVANANDA .¢. RERALA® (Svkri, C.J.) 209 .

Parliament itself, The established Courts of Iustlce, when a_ques-
tion arises whether the prescribed limits have been cxceeded.=
must of necessity determine that question; and the only way in
. which they can properly do so, is, by looking to the terms of the
instrathent by which, affirmatively, the legislative powers were
. created, and by whu:h negatively, they are restricted. If what has
been done is lcglslanon, within the gcncral scope of the aﬁrma
tive words which give the power, and if it violates no express
condition or restriction by which that power is limited (in which
category would of course be included any Act of the Imperial.
Parliament at variance with it), it is not for any Court of Justice

to inquire furthcr or to enlarge constructively those conditions,
and restrictions.”

Mr. Scervai further says that having liid down the law as set out
above, the Privy Council added :

“Their Lordships agree that the Governor-General in  Council’
could not, by any form of enactment; create in India, and arm .
with general legislative authority, a new legislative power, not
created or authorised by the Council’s Act.”

We are unable to agree with him that the ob:ter dicta of thc ]ud:-'
cial Committee deals with the same subject as Burah’s(*) case.
Brirah's case was not concerned with the power to amend the Consti-
tution but was concerned. only with legislation enacted by the Indian
Legislature. This clearly appears from the passage just cited from
Lefroy. The Governor-General in Council had no power to amend
the Government of India Act, under which it functioned.

Reference was also made to the observations of one of us in Delki

Municipality v. B. C. & W. Mills(*) where I had observed as fol-
lows :—

“Apart from authority, in my view Parliament has full power to
delegate legislative authority to subordinate bodies. This power
flows, in my judgment, from Art. 246 of the Constitution. The
word “exclusive” means exclusive of any other legislation and not
exclusive of any subordinate body There is, howcvcr, one restric-
tion in this respect and that is also contained in Article 246, Parli-
ament must pass a law in respect of an item or items of the rele-

vant list. Ncgatwcly this’ means that Parliament cannot abdicate
- its. functions.”

(*) 5 LA. 178=(1878) 3 AC. 889,
(*) ALR. (1968) 5.C. 1232 a p. 1266.
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Rdcfcrcncc was also invited to another passage where I had ob-
served :

“The case of 1919 AC 935 provides an instance of abdication of
tunctions by a legislature, No inference can be drawn from this
case that delegations of the type with which we are concerned
amount to abdication of functions.”

It is clear these observations are contrary to many decisions of
this Court and, as I said, I made these observations apart from autho-
rity.

But neither this Court nor the Judicial Committee in Queen v.
Burah(*) were concerned with an amending power, and the import-
ance of the obiter observations of the Privy Council lies in the fact -
that even in exercise of its amending power the legislature could not
“create and endow with its own capacity a new legislative power not
created by the Act to which it owes its own existence,” and the fact
that in Canada the doctrine of limited delegated legislation does not
prevail as it does in India.

It has been urged before us that in fact there has been no delega-
tion of the amending powers to the State legislatures by art. 31C. and
what has been done is that art. 31C lifts the ban imposed by Part III
from certain laws. I am unable to appreciate this idea of the lifting of
the ban. Fundamental rights remain as part of the Constitution and
on the face of them they guarantec to every citizen these fundamental
rights. But as soon as the State legislates under art. 31C, and the law
. abrogates or takes away these constitutional rights, these fundamental
rights cease to have any effect. The amendment is then made not by
Parliament as the extent of the amendment is not known till the State
legislates. It is when the State legislates that the extent of the abroga-
tion or abridgement of the fundamental rights becomes clear, To all
intents and purposes it seems to me that it is State legislation that
effects an amendment of the Constitution. If it be assumed that
Art. 31C does not cnable the States to amend the Constitution then
art, 31C would be ineffective because the law which in effect abridges
or takes away the fundamental rights would have been passed not in
the form required by art. 368, ie. by 2/3rd of the majority of Parlia-
ment but by another body which is not recognised in art. 368, and
would be void on that ground.

The learned Solicitor General, relying on Mohamed Samsudeen
Kariapper v. S. S. Wijesinha(*) urged that there can be implied
amendment of the constitution and art. 31C may be read as an implied
amendment of art. 368. What the Judicial Committee decided in this

(*) 5 LA, 178=(1878) 3 A.C. 889.
(2) (1968) A.C. 717; 743.
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case was that a bill having received a certificate in the hands of the
Speaker that the number of votes cast in favour thereof in the House
of Representatives amounted to no less than two-thirds of the wiole
number of Members of the House in effect amounted to a bill for the
amendment or repeal of any of the provisions of the order, and the
words “amendment or repeal” included implied amendment.

Mcnzics; J., speaking for the Judicial Committee, observed :

“Apart from the proviso to sub-section (4) therefore the board
has found no reason for not construing the words “amend or re-
peal” in the carlier part of section 29(4) as extending to amend-
ment or repeal by inconsistent law ............. A bill which,
if it becomes an Act, does amend or repeal some provision of the

order is a bill “for the amendment or repeal 'of a provision of the
order.” (p. 743)

Later, he observed :

* “The bill which became the Act was a bill for an amendment of
section 24 of the Constitution simply because its terms were in-
consistent with that section. It is the operation that the bilt will
have upon becoming law which gives it its constitutional charac-
‘ter, not any particular label which may be given to it. A bill des-
cribed as one for the amendment of the Constitution, which con-

" tained no operative provision to amend the Constitution would
not require the prescribed formalities to become a valid law
whereas a bill which upon its passing into law would, if valid,

alter the Constitution would not be valid without compliance
with those formalities.”

We are not here concerned with the question which was raised
before the Judicial Committee because no one has denied that art. 31C
is an amendment of the Constitution. The only question we are con-
cerned with is whether art. 31C can be read to be an implied amend-

ment of art. 368, and if so read, is it valid, 7., within the powers of
Parliament to amend art. 368 itself.

It seems to me that art. 31C cannot be read to be an implied
amendment of art, 368 because it opens with the words “notwith-
standing anything contained in art. 13” and Art. 31C does not say
that “notwithstanding anything contained in art. 368.” What art. 31C
does is that it empowers legislatures, subject to the condition laid down
in art, 31C itself, to take away or abridge rights conferred by arts. 14,
19 and 31. At any rate, if it is deemed to be an amendment of art. 368,
it i3 beyond the powers conferred by art. 368 itself. Article 368 does
not enable Parliament to constitute another legislature to amend the
Constitution, in its exercise of the power to amend art. 368 itself.
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. For the aforesaid reasons I hold that s. 3 of the Constimiioﬁ
(Twenty-fifth Amendment) Act 1971 is void as it delegates power to
legislatures to amend the Constitution,

Parr—VIL.— Twenty-Ninth Amendment ‘
The Constitution {Twenty-Ninth Amendment) reads:

“2. Amendment of Ninth Schedule

- “In the Ninth Schedule to the Constitution after entry 64 and be-
fore the Explanation, the following entries- shall bc inserted,
namely : — :

“65. The Kerala Land Reforms (Amendment) Act, 1969
(Kerala Act 35 of 1969).

66. The Kerala Land Reforms (Amcndmént) ‘Act. 1971
(Kerala Act 25 of 1971).”

The effect of the insertion of the two Kerala Acts in the Ninth
Schedule is that the provisions of art. 31-B get attracted. Article 31-B
which was inserted by s. 5 of the Constitution - (First Amendment)
Act, 1951, reads:

“Insertion of new article 31B.

5. After article 31A of the Constitution as inserted by section 4,
the following article shall be inserted. namely i~ :

“31B. Validation of certain Acts and Regulations

Without prejudice to the generality of the provisions contained
in article 31A, none of the Acts and Regulations specified in the -
Ninth Schedule nor any of the provisions thereof shall be deemed
to be void, or ever to have become void, on the ground that such
Act, Regulation or . provision is, inconsistent. with, or takes away
or abridges any of the rights conferred by, any provisions of this
Part, and notwithstanding any judgment, decreé or order of any
" court or tribunal to the contrary, each of the said Acts and Regu-
lations shall, subject to the power of anv competent Legislarure
to repeal or amend it, continue in force.”

~ The First Amendment had also inserted art. 3L-A and the Nioth
Schedule including 13 State cnactments dealing with agrarfan. se
forms. -
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Before dealing with the points debated before us. it is necessary to
mention that a new art. 31-A was substituted by the Constitution
(Fourth Amendment) Act, 1955, for the original article with
retrospective effect. The new article contained original art. 31A(1) as
clause (a) and added clauses (b) to (¢) and also changed the nature
of the protective umbrella. The relevant part of art. 31A(1) as subst-
tuted has already been set out.

‘Under art, 31-A as inserted by the First Amcndmcnt a law was
protected even if it was inconsistent with or took away or abridged
any rights conferred by any provisions of Part ITl, Under the Fourth
Amendment the protective umbrella extended to only art. 14, art. 19
or art. 31. The Seventeenth Amendment further amended the defini-
tion of the word “estate” in art. 31A. It also added seven Acts to the
Ninth Schedule.

The argument of Mr. Palkhivala, on this part of the case, was
two-fold. First, he contended, that art. 31B, as originally inserted, had
intimate relations with agrarian reforms, because at that stage art. 31-A
dealt only with agrarian reforms. The words “without prejudice to
the generality of the provisions contained in art. 31A”, according to
him, pointed to this connection. He, in effect, said that art. 31-B
having this original meaning did not change the meaning or its scope
when a new art, 31-A containing clauses (b) to (e) were included.

I am unable to accede to these contentions, The ambit of art. 31-B
has been determined by this Court in three decisions. In State of
Bihar v. Maharajadhiraja Sir Kameshwar Singh(*), Patnjali Sastri,

C.J., rejected the limited meaning suggested above by Somayya, and
observed :

“There is nothing in article 31-B to indicate that the specific men-
tion of certain statutes was only intended to illustrate the applica-
tion of the general words of article 31-A. The opening words of
article 31-B are only intended to make clear that article 31-A
should not be restricted in its apphcatlon by reason of anythmg
contained in article 31-B and are in no way calculated to restrict
the application of the latter article or of thc enactments referred
to therein to acquisiion of “estates.” :

He held that the dccmon in Sibnath Banerji :(’) case afforded no
useful analogy.

() (1952) S.CR. 889; 91415,
() (1945) FCR. 195. ‘
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In Visweshwar Rao v. State of Madhya Pradesh(*) Mahajan, J.,
repelled the argument in these words: :

“In my opinion the observations in Sibnath Banerji’s case far from
supporting the contention raised negatives it. Article 31.B speci-
fically validates certain acts mentioned in the Schedule despite the
provisions of art. 31-A and is not illustrative of art. 31-A. but
stands independent of it.”

In H. B, Jecjeebhoy v. Assistant Collector, Thana(*), to which
decision I was a party, Subha Rao, C. J., observed that “art 31.B is not
governed by art. 31-A and that art. 31-B is a constitutional device to
place the specified statutes beyond any attack on the ground that they
infringe Part III of the Constitution.”

I may mention that the validity of the device was not questioned
before the Court then.

But even though I do not accept the contention that art. 31-B can
be limited by what is contained in art, 31-A, the question arises whe-
ther the Twenty-Ninth Amendment {s valid.

I have held that art. 368 does not enable Parliament to abrogate
or take away fundamental rights. If this is so. it does not enable Parlia-
ment to do this by any means, including the device of art. 31-B and
the Ninth Schedule. This device of art. 31-B and the Ninth Schedule
is bad insofar as it protects statutes even if they take away fundamental
rights. Therefore, it is necessary to declare that the Twenty-Ninth
Amendment is ineffective to protect the impugned Acts if they take
away fundamental rights.

In this connection I may deal with the argument that the device
of art. 31B and the Ninth Schedule has uptill now been upheld by this
Court and it is now too late to impeach it. But the point now raised
before us has never been raised and debated before. As Lord Atkin ob-
served in  Proprietary Articles Trade Assaciation v. Attorney-General
for Canada(*). '

“Their Lordships entertain no doubt that time alome wilt not vali-

date an Act which when ckallenged is found to be sltra vires;

nor will a history of a gradual series of advances till this boun-
dary is finally crossed avail oo protect the ultimate encreachment.”

(1) (1952) S.CR. 1020-1037.
(2) (1965) 1 S.C.R. 636-648,
(%) (1931) AC. 310; 317. ]
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If any further authority is needed, I may refer to Attorney-Gene-
ral for Australia v. The Queen and the Boslermakers' Society of Aus-
trabia('). The Judicial Committee, while considering the question
whether certain sections of the Conciliation and Arbitration Act, 1904-
1952 were wltra vires inasmuch as the Commonwealth Court of Con-
ciliation and Arbitration had been invested with the executive powers
alongwith the judicial powers, referred to the point why for a quarter
of century no litigant had attacked the validity of this obviously ille-
gitimate union, and observed :

“Whatever the reason may be, just as there was a patent invalidity
in the original Act which for a number of years went unchalleng-
ed, so far a greater number of years an invalidity which to their
Lordships as to the majority of the High Court has been con-~
vincingly demonstrated, has been disregarded. Such clear convic-
ton must find expression in the appropriate judgment.”

- We had decided not to deal with the merits of individual cases
and accordingly Counsel had not addressed any arguments on the im-
pugned Acts passed by the Kerala State Legislature. It would be for
the Constitution Bench to decide whether the impugned Acts take
away fundamental rights, If they do, they will have to be struck down.
If they only abridge fundamental rights, it would be for the Constitu-
tion Bench to determine whether they are reasonable abridgements
essential in the public interest,

Broadly speaking, constitutional amendments hitherto made in,
art. 19 and art. 15 and the agrarian laws enacted by various States
furnish illustrations of reasonable abridgement of fundamental rights
in the public mnterest,

It was said during the arguments that one object of art. 31-B was
to prevent time-consuming litigation, which held up implementation
of urgent reforms. If a petition is filed in the High Court or a suit is-
filed in a subordinate court or a point raised before a magistrate, chal-
lenging the validity of an enactment, it takes years before the validity-
of an enactment is finally determined. Surely, this is not a good reason
to deprive persons of their fundamental rights. There are other ways
available to the Government to expedite the decision. It may for
example proposc ordinary legislation to enable parties to approach the
Supreme Court for transfer of such cases to the Supreme Court for

determination of substantial questions of interpretation of the Consti-
tution.

(') (1957) A.C. 288; 323,
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Parr VIII : Conclusions

To summarise, I hold that ;

' (a) Golak Nath’s(*) case declared. that a constitutional dmend-
ment would be bad if it infringed art. 13(2), as thistapplied.
not only to ordinary legislation but also to an amendment of
the Constitution.

(b) Golak Nath's(*) case did not decide whether art, . 13(2)
can be amended under art. 368 or determine the exact mean-
ing of the expression “amendment of this ‘Constitution” in
art. 368, ‘

{c) The expression “amendment of this Constitution”'does not
enable Parliament to abrogate or take away. fundamental
rights or to completely change the fundarental features of
the Constitution so as to destroy its identity. Within these
limits Parliament can amend every article.

{(d) The Constitution (Twenty-fourth Amendment) Act, 1971,
as intcrpreted by me, has been validly enacted.

{¢) Article 368 does not enable Parliament in its constituent
capacity to delegate its function of amending the Constitu-
tion to another legislature:or to itself in its ordinary legis
lative capacity. '

(f) Section 2 of the Constitution (Twenty-fifth Amendment)
Act, 1971, as interpreted by me, is valid.

(g) Section 3 of the Constitution (Twenty-fifth Amendment)
Act, 1971 is void as it delegates power to legislatures to
amend the Constitution. -

(b) The Constitution (Twenty-Ninth Amendment) Act, 1971
is ineffective to protect the impugned Acts if they abrogate
or take away fundamental rights. The Constitution Bench
will decide whether the impugned Acts take away funda- ;
mental rights or only abridge them, and in the latter case
whether they effect reasonable abridgements in the public
~ interest, -

The Constitution Bench will determine the validity of the Const-
tution (Twenty-sixth Amendment) Act, 1971 in accordance with this
judgment, and the law.

() (1967) 2 SCR. 762.
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The cases are remitted to the Constitution Bench to be decided in

accordance with this judgment, and the law. The parties will bear
their own costs.

SHELAT & Gnovﬁn, JI. :—All the six writ petitions involve com-
mon questions as to the validity of the 24th, 25th and 29%th amend-
ments to the Constitution. It is not necessary to set out the facts which

have already been succinctly stated in the judgment of the léarned
Chief Justice.

It was considered, when the larger bench was constituted, that
the decision of the questions before us would hinge largely on the
correctness or otherwise of the decision of this court in I, C. Golak
Nath & Others v. State of Punjab & Anr.(*), according to which it was
held, by majority, that Art. 13(2) of the Constitution was applicable
to constitutional amendments made under Art. 368 and that for that
reason the fundamental rights in Part III could not be abriged in
any manner or taken away. The decision in Golek Natk has become
academic, for even on the assumption that the majority decision in
that case was not correct, the result on the questions now raised be-
fore us, in our opinion, would just be the same. The issues that have
been raised travel far beyond that decision and the main question to
be determined now is the scope, ambit and -extent of the amending
power conferred by Art. 368. On that will depend largely the deci-

sion of the other matters arising out of the 25th and the 29th amend- |
ments.

The respective positions adopted by learned counsel for the par-
ties diverge widely and are irreconcilable. On the side of the peti-
tioners, it is maintained infer alia that the power of the amending
body (Parliament) under Art. 368 is of a limited nature. The Consti-
tution gave the Indian citizens the basic freedoms and a polity or a
form of government which were meant to be lasting and permanent.
Therefore, the amending power does not extend to alteration or des-
truction of all or any of the essential features, basic elements and
fundamental principles of the Constitution which power, it is said,

vests in the Indian people alone who gave the Constitution to them-
sélves, as is stated in its Preamble.

The respondents, on the other hand, claim an unlimited power
for the amending body. It is claimed that it has the full constituent
power which a legal sovereign can exercise provided the conditions
laid down in Art, 368 are satisfied. The content and amplitude of the
power is so wide that, if it is so desired, all rights contained in Part HI

(1) [1967] 2 SCR. 762.
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{Fundamental Rights) such as freedom of speech and expression; the
freedom to form associations or unions and the various other free-
doms guaranteed by Art. 19(1) as also the right to freedom of religion
.as contained in Arts. 25 to 28 together with the protection of interests
of minorities (to mention the most prominent ones) can be abrogated
and taken away. Similarly, Art. 32 which confers the right to move
this court, if any fundamental right is breached, can be repealed or
- abrogated. The directive principles in Part IV can be altered dras-
tically or even abrogated. It is claimed that democracy can be replaced
by any other form of government which may be wholly undemocra-
tic, the federal structure can be replaced by a unitary system by abolish-
ing all the States and the right of judicial review can be completely
taken away. Even the Preamble which declares that the People of
India gave to themselves the Constitution, to constitute India into a
Sovereign Democratic Republic for securing the great objectives men-
tioned therein can be amended; indeed it can be completely repealed.
Thus, according to the respondents, short of total abrogation or repeal
of the Constitution, the amending body is omnipotent under Art, 368
and the Constitution can, at any point of &me, be amended by way
of variation, addition or repeal so long as no vacuum is left in the

governance of the country.

These petitions which have been argued for a very long time
raise momentus issues of great constitutional importance. Our Consti-
tution is unique, apart from being the longest in the world. It is meant
for the second largest population with diverse people speaking diffe-
rent languages and professing varying religions. It was chiselled and
shaped by great political leaders and legal luminarics, most of whom,
- had taken an active part in the struggle for freedom from the British
yoke and who knew what domination of a foreign rule meant in- the
way of deprivation of basic freedoms and from the point of view of
exploitation of the millions of Indians. The Constitution is an organic
-document which must grow and it must take stock of the vast socio-
economic problems, particularly, of improving the lot of the common
man consistent with his dignity and the unity of the nation.

We may observe at the threshold that we do not propose to exa-
mine the matters raised before us on the assumption that Parliament
will exercise the power in the way claimed on”behalf of the respon-
dents nor did the latter contend that if will be so done. But while
interpreting constitutional provisions it is necessary to determine their
width or reach in fact the area of operation of the power, its mini-
mum and maximum dimensions cannot be demarcated or determined
without fully examining the rival claims. Unless that is done, the
ambit, content, scope and extent of the amending power cannot be

properly and correctly decided.
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 For owr purposes it is not necessary to o prior w the year 1934,
It was in that year that the Indian Natonal Congress made the de-
mand for a Constituent Assembly as part of its policy. This demand
was repeated in the Gentral Legislative Assembly in 1937 by the re-
preseatatives of the Congress. By what is known as the Simla Confer-
ence 1945 the Congress repeated its stand that India could only accept
the Constitution drawn by the people. After the end of World War I
the demand was put forward very strongly by the Indian leaders in-
cluding Mahatma Gamdhi. Sir Strafford Cripps representing Britain
bad also accepted the idea that an clected body of Indians should
frame the Indian Constitution.(*) In Septernber 1945 the newly elected
British Labour Government announced that it favoured the creation
of 2 constituent body in India. Elections were to be held so that the
newly elected provincial legislatures could act as electoral bodies for
the Constituent Assembly. A parliamentary delegation was sent to
India in January 1946 and this was followed by what is known as the
Cabinet Mission. There were a great deal of difficulties owing to the
differences between the approach of the Indian National Congress and
the Muslim League led by Mr. M. A. Jinnah. The Cabinet Mission
devised a plan which was announced on May 16, 1946. By the end of
June, both the Muslim League and the Congress had accepted it with
reservations. The Constituent Assembly was elected between July-
August 1946 as a result of the suggestion contained in the statement of
the Cabinet Mission. The Attlee Government’s efforts to effect an
agreement between the Congress and the Muslim League having failed,
the partition of the country came as a consequence of the declaration
of the British Government on June 3, 1947. As a result of that de-
claration certain changes took place in the Constituent Asscmbly.
There was also rcadjustment of representation of Indian States from
" time to time between December 1946 and November 1949, Many
Smaller States merged into the provinces, many united to from union
of States and some came to be administered as commissioner’s pro-
vinces. There was thus a gradual process by which the Constituent:
Assembly became fully representative of the various communities and
interests, political, intellectual, social and cultural. It was by virtue of
s. 8 of the Indian Independence Act 1947 that the Constituent Assembly
was vested with the legal authority to frame a Constitution for India.

The first meeting of the Constituent Assembly took place on
December 9, 1946 when the swearing in of members and election of
a temporary president to conduct the business until the installation of
a permanent head, took place. On December 13, 1946 Pandit Jawahar
Lal Nebru moved the famous “Objectives Resolution™ giving an out-

(%) The facts have been taken mainly from the Indian Constitution, Corner-
stone of a Nation, by Granville Austin.
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line, aims and objects of the Constitution, This resolution was actually
passed on January 22, 1947 by all members of the Constituent Assem-
bly (standing) and it declared among other matters that all power
and authority of the sovercign Independent India, its constituent
parts and organs of Government are derived from the people. By
November 26, 1949 the deliberations of the Constituent Assembly had
conciuded and the Constitution had been framed, As recited in the
Preamble it was-on that date that the people of India in the Consti-
tuent Assembly adopted, enacted and gave to themselves “this Consti-
tution” which according to Art. 393 was to be called “The Constitu-
tion of India". In accordance with Art. 394 that Article and the other
Articles mentioned therein were to come into force at once but the
remaining provisions of the Constitution were to come into force on
the 26th day of January 1950.

Before the scheme of the Constitution is ¢xamined in some detail
it is necessary to give the pattern which was followed in framing it.
The Constituent Assembly was unfettered by any previous commit-
ment in evolving a constitutional pattern “suitable to the genius and
requirements of the Indian people as a whole”. The Assembly had
before it the experience of the warking of the Government of India
Act 1935, several features of which could be accepted for the new
Constitution. Our Constitution borrowed a great deal from the Con-
stitutions of other countries, e,g. United Kingdom, Canada, Australia,
Ireland, United States of America and Switzerland. The Constitution
being supreme all the organs and bodies owe their existence to it.
None can claim superiority over the other and each of them hasto
function within the four-corners of the constitutional provisions. The
Preamble embodies the great purposes, objectives and the policy
underlying its provisions apart from the basic character of the State
which was to come into cxistence 7.e. a Sovereign Democratic Repub-
lic. Parts IIl and IV which embody the fundamental rights and
directive principles of state policy have been described as the consci-
ence of the Constitution(*}. The legislative power distributed between
the Union Parliament and the State Legislatures cannot be so exer-
cised as to take away or abridge the fundamental rights contained in
Part III. PoWers of the Union and the States are further curtailed by
conferring the right to enforce fundamental rights contained in Part
III by moving the Supreme Court for a suitable relief(*), Art, 32 itself
has been constituted a fundamental right. Part IV containing the
directive principles of State policy was inspired largely by similar
provisions in the Constitution of the Eire Republic (1937). This

(*) The Indian Constitution by Granville Austin p. 50.

(2} See generally, Kania C.J. in 4. K. Gopalen v. The State 11950] S.C.R.
88 at pp. 9697,
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- Part, according .to B."N..Raojtis like.an Instrument - of Instructions
from the ultimate sovercign, namely, the people of India(*). The
Constitution has all the essential elements of a federal structure as was
the case in the Government of India Act 1935, the essence of federalism
being. the distribution .of ‘powers between the federation or the Union
and- the States or, the provincés: All the 'legislatures have plenary
powers but these ‘are- controlled . by the basic concepts of the Constitu-
tion itself and they function within the. limits laid down in it(*). All
the functionaies, be they legislatars, members of the executive or the
judiciary take cath of allegiance to the Constitution and derive their
authority and jurisdiction from ‘its provisions.:The Constitution has
entrusted to the judicature in this country the task of construing the
provisions of the Constitution and of safeguarding the fundamental

_ rights(®). It is a written and controlled Constitution. It can be amended
only to the extent of and in accordance with the provisions contained
thercm, the pnncxpal provision being Art. 368. Although our Consti-
tution is federal in its structure it provides a system modelled on the
British parliamentary system.: It i the' executive that has the main
responsibility for formulat:in.g the governmental policy by “trans-
mitting it into law” whenever necessary. “The executive function
comprises both the determination of the. policy as well ay carrying it
into execution. This evidently includes the initiation of Icglslatlon,
the maintenance of order, the promotion of social and economic wel-
fare, the direction of foreign policy, in fact the carrying on or super-
vision of the general administration of the State.”(*) With regard to
the civil services and the position of the judiciary the British model
has been adopted inasuch as the appointment of judges both of the
Supreme Court of India and of the High Courts of the States is kept
free from political controversics. Their independence has been assured.
But the doctrine of parliamentary sovereignty as it obtains in England
does not prevaxl here except to the extent provtded by the Constitu-
tion, The entire scheme of the Constitution i$ such that it ensures the
sovereignty and integrity of the country as a Republic and the demo-

cratic way of life by parliamentary institutions based on frcc and fair
~ ¢clections.

- India is a secular State in which there is no State religion. Special
provisions have been made in the Constitution guarantecing the free-
dom of conscience and free profession, practice and propagation of

(1)} B. N. Rao, India’s Constitution in the Making p. 393,

(*) Per Gajendragadkar C.J. in Special Reference No. 1 of 1964, [1965]
1 S,CR. 413 at p, #45.

(%) Ihid p. 446.

(*) R. S. Ram Jawsys Kapur & Othlrs v. The State of Punjab (1955)
.2 8.CR. 225 at p. 236.

15—35 8. C. India/73
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religion and the freedom to manage religious affairs as also the peotee-
tion of interests of minotities. The interests of scheduled castes and
the scheduled tribes have received special treatment. The Rule of Law
has been ensured by providing for judicial review. Adult suffrage, the
“acceptance of the fullest mmplications of democracy” is one of the
most striking features of the Constitution. According to K. M. Panni-
kar, “it may well be claimed that the QConstitution is a solemn pro-
mise to the people of India that the legislature will do everything pos-
sible to renovate and reconstitute the society on new principles(*)”.

We may now look at the Preamble,

It reads i—

“We, THE PEOPLE OF INDIA, having solemnly resolved to
cohstitute India into a SOVEREIGN DEMOCRATIC REPUB-
LIC and to secure to all its citizens ; '

JUSTICE, social, economic and political;
LIBERTY of thought, expression, belief, faith and worship;

EQUALITY of status and of opportunity; and to promote among
them all;

FRATERNITY assuring the dignity of the individual and the
unity of the Nation;

IN OIjR CONSTITUENT ASSEBMLY this twenty-sixth day of
Novernber 1949, do HEREBY ADOPT, ENACT AND GIVE TO
QURSELVES THIS CONSTITUTICN™.

It may be mentioned that this Preamble and indeed the whole Consti-
tution was drafted in the light of and directions contained in the
“OBJECTIVES RESOLUTION” adopted on January 22, 1947.

According to Granville Austin(®), directive principles of State
policy set forth the humanitarian socialist precepts that were the aims
of the Indian social revolution. Granville Austin, while summing up
the interrelationship of fundamental rights and directive principles,
_ says that it is quite evident that the fundamental rights and the direc-
tive principles were designed by the members of the Assembly to be
the chief instruments in bringing about the great reforms of the
social revolution. He gives the answer to the question whether they
have helped to bring the Indian society closer to the Constitution’s

(*) Hindu Seciety at crossroads (By K. M. Pannikar) at pages 63.64.
(2) Cornerstone of a nation (Indian Constitution) by Granville Austin, p, 75.
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goal of social, economic and political justice for all in the affirma-
tive (*) Das C. J. in Re: Kerala Education Bill 1957(*) made the
following obstrvations with regard to Parts III and 1V :—

\

 “While our Fundamental Rights are guaranteed by Part II of
the Constitution, Part IV of it on the other hand, lays down cer-
tain directive principles of State policy. The provisions contained
in. that Part are not enforceable by any court but the principles
therein laid down are, nevertheless, fundamental in the govern-
ance of the country and it shall be the duty of the State to apply
these principles in making laws. Art. 39 enjoins the State ta
direct its policy towards securing, amongst other things, that the
citizens, men_and women, equally, have the right to an adequate
means of livelihood.”

Although in the previous decisions of this Court in State of Madras v.
Sms. Champakam Dorairajan(®) and Mohd. Hanit Qureshi & Others v.
The State of Bikar(*) it had been held that the directive principles of
State policy had to conform to and run subsidiary to the Chapter of
Fundamental Rights, the learned Chief Justice was of the view which
may be stated in his own words ;—

- “Nevertheless in determining the scope and ambit of the funda-
mental rights relied on by or on behalf of any person or body the.
court may not_entirely ignore these directive principles of State
policy laid down in Part IV of the Constitution but should adopt
the principle of harmonious construction and should attempt to
give effect to both as much as possible”.

The first question of prime¢ importance involves the validity of the
Constituion Amendment Act 1971 (hereinafter called the 24th
Amendment). It amended Art. 368 of the Constitution for the first
time. ‘According to the Statement of Objects and Reasons in the Bill
relating to the 24th amendment, the result of the judgment of this
Court in Golak Nath’s(®) case has been that Parliament is considered to
have no power to take away or curtail any of the fundamental rights
guaranteed by Part III of the Constitution even if it becomes necessarv
to do so for giving effect to the Directive Principles of State Policy and

() Indian Constitution (Cornerstone of a nation) by Granville Austin
p. 113,

(2) {1959] S.CR. 995 at p. 1020,

{*) [1951] SCR. 525 at p. 531,

(4) [1959] SCR. 629,

(%) [1967] 2°S.CR. 762.



224 'SUPREME. COURT REPORTs [1973] Supp. scx. .

for.attainment of the Objectives set out in the Preamble to the Consti-
tution. It became, therefore, necessary to provide expressly that Parlia-
ment has the power to amend any provision of the Constitution. in-
cluding the provisions contained in Part IIL

- Article 368 is in a ‘separate Part i.e. Part XX, Its marginal note
before the 24th Amendment was “Procedure for amendment of the
Constitution”. It provided in the substantive portion of the Article
how the Constitution “shall stand amended” when “An Amendment
of this Constitution” was initiated by the introduction of a Bill in
Eitgcr House of Parliament. The following conditions had to be satis-

ed: —

(i) The Bill had to be passed in each House by a majority of the
total membership of that House and by a majority of not less
than two-thirds of the members of that House present and
voting.

(ii) The Bill had to be presented for the assent of the President
and his assent had to be obtained.

Under the proviso, it was necessary to obtain ratification of legislatures
of not less than one half of the States by Resolutions before presenting
the Bill to the President for assent if the amendment sought to make
any change in the Articles, Chapters etc. mentioned in clauses (a) to
(e). Clause (e) was “the provisions of this Article”.

The 24th Amendment made the following changes:

(i) The marginal heading has been substituted by “Power of
Parliament to amend the Constitution and procedure there

for”.
(ii) Art. 368 has been re-numbered as clause (2).
(iii) Before clause (2), the following clause has been inserted :—

“Notwithstanding anything in this Constitution, Parliament may
in exercise of the Constituent power amend by way of addition,
variation or repeal any provision of this Constitution in accord-
ance with the procedure laid down in this article”.

(iv) In clause (2) as renumbered, for the words “it shall be pre-
sented to President for his assent and upon such assent being
given to the Bill” the words “it shall be presented to the Presi-
dent who shall give his assent to the Bill and thereupon” have
been substituted.
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(v) A new clause (3) has been inserted, namely :

“(3) Nothing in Article 13 shall apply to any amendment
- made under this article”.

To may be mentioned that by the 24th amendment clause (4) has been
inserted in Article 13 itself. It is:

“(4) Nothing in this Article shall apply to any amendment of
this Constitution made under Article 368"

On behalf of the petitioners, Mr. Palkhivala stated that he need
not for the purposes of this casc dispute the 24th Amendment in so
far as it leads to the following results i

(1) The insertion of the express provision in Art. 368 that the
source of the amending power is the Article itself.

(ii)) The President is bound to give assent to any Bill duly passed
under that Article.

The following three results have, however, been the subject of great
deal of argument ; —

(i) The substitution of the words in Art. 368 “amend by way of
addition, variation or repeal.. ....... ?
in place of the concept ‘amendment’.

(ii) Making it explicit in the said Article that when Parliament
makes a constitutional amendment under the Article it acts
“in exercise of its constituent power”.

(1i1) The express provision in Article 13 and 368 that the bar in
the former Article against abridging or taking away any of
the fundamental rights should not apply to an amendment
made under the latter Article.

In the judgment of Chief Justice Subba Rao with whom four learned
judges agreed in Golak Nath’s case the source of the amending power
was held to reside in Art. 248 read with entry 97 of List I to the
Seventh Schedule. Whether that view is sustainable or not nced not
be considered here now owing to the concession made by Mr. Palkhi-
vala that by amendment of Art. 368 such a power could be validly
located in that Asticle even if it be assumed that it did not originally
reside there. The real attack, therefore, is directed against the validity
of the 24th Amendment in so far as the three results mentioned above
are concerned. It has been maintained that if the effect of those results
is that the Parliament has clothed itself with legal sovereignty which
thé=People of India 2lone possess, by taking the full constituent power,
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and if the Parliament can in exercise of that power alter or destroy all
or any of the ‘essential features’ of the.Constitution, the 24th Amend-
ment will be void. The fundamental rights embodied in Part III are
a part of the ‘essential features’ and if their essence or core can be
damaged or taken away, the 24th amendment will be void and illegal.

The position taken up on behalf of the respondents is that so far
as Article 368 ‘s concerned, the 24th Amendment has merely clarified
the doubts cast in the majority judgment in Golak Nath. That Arucle,
as it originally stood, contained the constituent power by virtue of
which all or any of the provisions of the Constitution including the
~ Preamble could be added to, varied or repealed. In other words, the
power of amendment was unlimited and unfettered and was not cir-
cumscribed by any such limitations as have been suggested on behalf
of the petitioners. Therefore, the crux of the matter is the determina-
tion of the true ambit, scope and width of the amending provisions
contained in Art. 368 before the changes and alterations made in it
by the 24th Amendment. If the Article conferred the power of the
amplitude now covered by the 24th Amendment nothing new has
been done and the amendment cannot be challenged. If, however,
the original power though having the constituent quality was a limit-
ed one, it could not be increased. In other words the amending bedy
cannot enlarge its own powers.

What then is the meaning of the word “amendment” as used in
Art. 368 of the Constitution. On behalf of the respondents it has been
maintained that “amendment” of this Constitution” can have only one
meaning. No question, can arise of resorting to other aids in the mat-
ter of interpretation or construction of the expression “amendmient.”
On the other hand, the argument of Mr. Palkhivala revolves on the
expression “amendment” which can have more than one meaning and
for that reason it is essential to discover its true import as well as
ambit by looking at and taking into consideration other permissible
aids of construction. No efforts have been spared on both sides to give
us all the meanings of the words “amendment” and “amend” from
the various dictionaries as also authoritative books and opinions of
authors and writers,

It is more proper, however, to look for the true ‘meaning’ of the
word “amendment” in the Constitution itself rather than in the dic-
tionaries. Let us first analyse the scheme of Art. 368 itself as it stood
before the 24th Amendment.

(i) The expression “amendment of the Constitution” is not de-
fined or explained in any manner although in other Parts of
the Constitution the word “amend” as will be noticed ‘later,
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has becn expanded by wie of the expression “amend by way
of addition, variation ar repeal.”

(ii) The power in respect of amendment has not besn conferred
in express terms. It can be spelt out only by necessary im- .
plication,

(iil) The proviso uses the words “H such amendment secks to
make any change in”. It does not use the words “change of”
or “change” simpliciter. ‘

éiv) The provisions of the Constitution mentioned in the proviso
do not show that the basic structure of the Constitution can be
changed if the procedure laid down therein is followed. For
instance, cl. (a) in the proviso refers to  Articles 54 and 55
which relate to the election of the President. It is noteworthy
that Article 52 which provides that there shall be a President
of India and Art. 53 which vests the power of the Union in
the President and provides how it shall be exercised are not
included in clause (a). It is incomprehensible that the Consti-
tution makers intended that although the ratification of the
legislatures of the requisite number of States should be ob-
tained if any changes were to be made in Articles 54 and 55
but that no such ratification was necessary if the office of the
President was to be abolished and the executive power of the
Union was to be exercised by same other persen or authority.

(v) Another Article which is mentioned in ¢l (a) is Art. 73
which deals with the extent of the executive power of -the
Union. So far as the Vice-President is concerned there is no
mention of the relevant Articles relating to him.. In other
words the States have been given no voice in the question
whether the office of the Vice-President shall be continued
ar abolished or what the method of his election would be.

(vi) The next Article mentigned in cl. (a) is 162 which deals with
the extent of the cxccutive power of the States. The Articles
relating to the appointrent and conditions of service of 2
Governor, Constitution and functions of his council of minis-
ters as also the conduct of business are not mentioned in cl.
(2) or any other part of the proviso.

(vii) Along with Articles 54, 55, 73 and 162. Article 241 is men-
tioned in cl. (a) of the proviso. This Article dealt originally

only with the High Courts for States in Part C of the First
Schedule.

(viii) Chapter IV of Part V of the Constitution deals with the Union
Judiciary and Chapter V of Part VI with the High Courts in
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the States. Although these have been included in cl. (b} of
the proviso it is surprising that Chapter VI of Part VI which
relates to Subordinate Judiciary is not mentioned at all, which
is the immediate concern of the States,

(ix) Chapter I of Pary XI which deals with legislative relations
between the Union and the States is included in cl. (b) of the
proviso but Chapter Il of that Part which deals with Adminis-
trative Relations between the Union and the States and vari-
ous other matters in which the States would be vitally in-
terested are not included. '

(x) The provisions in the Constitution relating to services under
the State as also with regard to Trade and Commerce are not
included in the proviso.

(xi) Clause {c) of the proviso mentions the lists in the Seventh
Schedule. Clause (d) relates to the representation of States in
Parliament and clause (¢) to the provisions of Art. 368 it
self.

The net result is that the provisions contained in cls. (a) and (b)
of the proviso do not throw any light on the logic, sequence or syste-
matic arrangement in respect of the inclusion of those Articles which
deal with the whole of the federal structure. These clauses demons-
trate that the reason for including certain Articlesand excluding other
from the proviso was not that all Articles dealing with the federal
structure or the States had been selected for inclusion in the proviso.
The other unusual result is that if the fundamental rights contained in
Part III have to be amended that can be done without complying
with the provisions of the proviso. It is difficult to understand that the
Constitution makers should not have thought of ratification by the
States if such important and material rights were to be abrogated or
taken away wholly or partially. It is also interesting that in order to
mect the difficulty created by the omission of Articles 52 and 53 which
relate to there being a President in whom the executive functions of
the Union would vest, the learned Solicitor General sought to  read
by implication the inclusion of those Articles becanse according to
him, the question of election cannot arise with which Articles 54 and
55 are concerned if the office of President is abolished

We may next refer to the usc of the -words “amendment” or
“amended” in other articles of the Constitution. In some articles these
words in the context have a wide meaning and in another context
they have a narrow meaning. The group of articles which expressly
confer power on the Parliament to amend are five including Art, 368.
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The first is Art. 4. It relates to laws made under Arts. Z and 3 to pro-

" vide ;for araendment of the First and the Second Schedules and sap-
plemental, incidental and consequential matters. The second Article
is 169 which provides for abolition or creation of Legislative Councils
. in States. The third and the fourth provisions are paras 7 and 21 of
the 5th and 6th Schedules respectively which have to be read with
Art. 244 and which deal with the administration of Scheduled Areas
and Tribal Areas. The expression used in Arts. 4 and 169 is “amend-
ment”. In paras 7 and 21 it is the expanded expression “amend by
way of addition, variation or repeal” which has been employed. Parlia-
ment has been empowered to make these amendments by law and it
has been expressly provided that no such law shall be deemed to be an
amendment of the Constitution for the purpose of Art. 368.

It is apparent that the word “amendment” has been used in a
narrower sense in Art. 4. The argument that if it be assumed that
Parliament is invested with wide powers under Art. 4 it may con-
ccivably exercise power to abolish the legislative and the ]u({u:la]
organs of the State altogether was refuted by this court by saying that
a State cannot be formed, admitted or set up by law under Art. 4 by
the Parliament which does not conform to the democratic pattern
cnvisaged by the Constitution(!). Similarly any law which contains
provisions for amendment of the Constitution for the purpose of aboli-
tion or creation of Icglslanvc councils in States is only confined to that
purpose and the word “amendment” has necessarily been used in 2
narrow sense. But in Paras 7 and 21 the expanded expression is em-
ployed and indeed an attempt was made even in the Constituent
Assembly for the insertion of a new clause before cl. (1) of draft Art.
304 (Present Article 368). The amendment(*) (No. 3239) was pro-
posed by Mr. H. V. Kamath and it was as follows :—

“Any prows:on of this Constitution may be amended, whether by
way of variation, addition or repeal, in thc manner provided in
this article”.

Mr. Kamath had moved another amendment in draft Art. 304 to sub-
stitute r.hc words “it shall upon presentation to the President receive
his assent”. Both these amendments were negatived by the Constituent
~Assembly(®). It is noteworthy that the 24th amendment as now insert-
ed has introduced substantially the same amendments which were not
accepted by ‘the Canstltucnt Assembly.

(1) Mangal Singh & Anr. v. Union of India, [1967] 2 SCR 109 at p. 112,
28 avpp. 9697,

(2) Constituent Assembly Debates Vol. 9, p. 1663,
(*) Ibid.
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The Constituent Assembly, must be presumed to be fully aware
of the expanded expression, as on September 17, 1949 it had substituted
the following section in place of the old s, 291 of the Government of
India Act 1935 by means of Constituent Assembly Act 4 of 1949 .—

“291. Power of the Governor General to amend certain provisions
of the Act and order made thereunder—

“(1) The Governor General may at any time by Order make such
amendments as he considers necessary whether by way of add:-
sion, modification, or repeal, (emphasis supplied) in the provisions
of this Act or of any Order made thereunder in relation to any
Provincial Legislature with respect to any of the following mat-
ters, that is to say,—

(@) o, "

The word “amendment” has also been used in certain  Articles like
Art. 107 dealing with legislative procedure and Article 111 which
enables the President to send a message requesting the Houses to con-
sider the desirability of introducing amendments etc., “Amendment”
as used in these Articles could only have a limited meaning as is ap-
parent from the context. On behalf of the petitioners a great deal of
reliance has been placed on the contrast between the use of the word
“amendment” in Article 4 and 169 and paras 7 and 21 of the 5th and
6th Schedules which use the composite expression “amend by way of
addition, variation or repeal.” It is pointed out that in Article 368 it is
only the word “amendment” which has been used and if the Constitu-
tion makers intended that it should have the expanded meaning then
there was no reason why the same phraseology would not have been
employed as in paras 7 and 21 or as has been inserted now by the 24th
amendment. The steps in this argument are :

(i) The contrast in the language ‘employed in the different provi-
sions of the Constitution in respect of amendment ;

(i) conferment of the wider power for the purpose of the 5th
and 6th Schedules which empower the Parliament to alter
and repeal the provisions of those Schedules relating to the
institutions contemplated by them, the law making authority
set. up under them and the fundamental basis of administra-
tion to be found in the two Schedules. '

(iii) the wide language used in paras 7 and 21 of the two Sche-
dules was meant for the purpose that at a proper time in the
future or whenever considered necessary the entire basic struc-
ture of the Schedules could be repealed and the areas and tri-
bes covered by them could be governed and administered like
the rest of India,
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(iv) the use of the word “amendment” simpliciter in Article 368
must have a narrower meaning than the composite expression
“amend” or “amendment” by way of addition, variation or
repeal and must correspond to the meaning of the word
“amend” or “amendment” in Articles 4 and 169 .

(v) The power of amending the Constitution is not conccntrau_:d
in Article 368 alone bur it is diffused as it is to be found in
the other Articles and provisions mentioned. The reason why
it was added that no law passed by the Parliament under
those provisions shall be deemed to be an amendment of this
Constitution for the purpose of Article 368 was only meant to
clarify that the form and manner prescribed by Article 368
was not to be followed and the Parliament could, in the m_'di-
nary way, by following the procedure laid down for passing
legislative enactments amend the Constitution to the extent
mentioned in those Articles and provisions.

The learned Advocate General of Maharashtra, who appears for
respondent No. 1, has laid a great deal of emphasis on the fact that
Article 368 is the only Article which is contained in a separate Part
having the title “Amendment of the Constitution”. It is under that
article that all other provisions including Aricles 4, 169 and paras 7
and 21 of the 5th and 6th Schedules respectively can be amended. The
latter group of articles contain a limited power because those Articles
are subordinate to Article 368, This is illustrated by the categorical
statement contained in each one of those provisions that no such law
amending the Constitution shall be deemed to be an amendment
there of for the purpose of Article 368. As regards the composite €x-
pression “amend by way of addition, variation or repeal” employed in
paras 7 and 21 of the two Schedules, it has been pointed out that
clause (2).in which the words “Amendment of this Constitution” are
used clearly shows that addition, variation or repeal of any provision
would be covered by the word “amendment”. According to the learned
Antorney General the word “amendment” must mean, variation addi-
tion or repeal. He has traced the history behind paras 7 and 21 of
Schedules 5 and 6 to illustrate that the expression “amend by way of
addition, variation or repeal” has no such significance and does not
enlarge the meaning of the word “amendment”. Our attention has
been invited to a number of Articles in the Constitution itself out of
which mention may be made of Articles 320(5) and 392(1) where the
expressions used were “such modification, whether by way of repeal
or amendment” and “such adoption whether by way of modification,
addition or omission”, It has been urged that the expression “amend-
ment of this Constitution” has acquired substantive meaning over the
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years in the context of a written Constitution and it means that any
part of the Constitution can be amended by changing the same ejther
by variation, addition or repeal.

Dr. B. R. Ambedkar who was not only the Chairman of the
‘Drafting Committee but also the main architect of the Constitution
made it clear(') that the articles of the Constitution were divided into
different categories; the first category was the one which consisted of
articles which could be amended by the Parliament by a bare majo-
rity; the second set of articles were such which required the two-
third majority, This obviously had reference to the group of articles
consisting of Articles 4, 169 and paras 7 and 21 of the two Schedules
and Article 368 respectively. The scheme of the amending provisions
outlined by Dr. B. R. Ambedkar seems to indicate that the Constitu-
tion makers had in mind only one distinction between the amending
power conferred by the other Articles and Article 368. No such dis-
tinction was present to their mind of the nature suggested by the
learned Advocate General that the amending power conferred by Arti-
cles other than Art. 368 was of a purely subordinate nature. In one
sense the power contained in the first group of Articles can be said to
be subordinate in those Articles themselves could be amended by
the procedure prescribed by Article 368. But that Article itself could
be amended by the same procedure. It would not, thercfore, be wrong
to say that the amending power was of a diffused kind and was con-
tained in more than one provision of the Constitution. It appears that
the statement in the articles and provisions .containing the amending
power other than article 368 that any amendment made under those
articles would not amount to an amendment under article 368 merely
embodied the distinction emphasised by Dr. B. R. Ambedkar that one
category could be amended by the Parliament by a bare majority-and
all the other articles could be amended by the said body but only by
following the form and manner prescribed by article 368. Although
prima facie it would appear that the Constitution makers did not em-
ploy the composite expression in Article 368 for certain reasons and
even rejected Mr. Kamath’s amendment which pointedly brought to
their notice that it was of material importance that the expanded ex-
pression should be used, it may not be possible to consider this aspect
as cenclusive for the purpose of determining the meaning of the
word “amendment” in.Article 368.

According to Mr, Palkhivala there can be three possible meanings
of amendment :—

(i) to improve or better; to remove an error, the question of im-
provement being considered from the standpoint of the basic

(1) Constituent Assembly Debates Vol. 9, page 1661,
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philosophy underlying the Constitution but subject to its
essential features.

(ii) to roake changes which may not tall within (i) but which do
not alter or destroy any of the basic features, essential ele-
ments or fundamental principles of the Constitution.

(iii) to make any change whatsoever including: changes falling
~ outside "(ii). ' ‘

He claims that the preferable meaning is that which is contained in
(i) but what is stated in (ii) is also a possible construction. Category
(iti) should be ruled out altogether. Category (i) and (ii) have a
common factor, namely that the essential features cannot be damaged
or destroyed.

On behalf of the respondents it is not disputed that the words
“amendment of this Constitution” do not mean repeal or abrogation
of this constitution. The amending power, however, is claimed on
behalf of the respondents to extend to addition, alteration, substitution,
modification, deletion of ecach and every. provision of the constitution..
The argument of the Attorncy General is that the amending power in
Art. 368 as it stood before the 24th amendment and as it stands now
has always been and continues to be the constituent power, e.g., the
power to deconstitute or reconstitute the Constitution or any part of
it, Constitution at any point of ‘time cannot be so amended by way of
variation, addition or repeal as to leave a vacuum in the government
of the country. The whole object and necessity of amending power is-
to enable the Constitution to continue and such a constituent power,
unless it is expressly limited in the Constitution itself, can by its very
nature have no limit because if any such limit is assumed, although
not expressly found in the Constitution, the whole purposc of an
amending power will be nullified. It has been pointed out that in the
Constitution First Amendment Act which was enacted soon after the
Constitution of India came into force, certain provisions were inserted,
others substituted or omitted and all thesc were described as amend-
ments of the article mentioned therein. In the context of the constitiy-
tion, amendment reaches every provision including the Preamble and’
there is no ambiguity about it which may justify having resort to
cither looking at the other Articles for determining the ambit of the
amendatory power or taking into consideration the Preamble or the
scheme of the Constitution or other permissible aids to construction.

A good deal of reliance has been placed on behalf of the res n
on Article 5 of the Constitution of the United States hcgginc:\?tlg
!:all-cd the ‘American Constitution’ which deals with amendment and
its interpretation by the American courts. Reference has been made to-
the writings of authors and writers who have dealt with the meaning
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of the word “amendment” in the American Constitution, It has been
argued that in Art, 5 of that Constitution the word used is “amend-
ments” and our Constitution makers had that word in mind when
they employed the expression “amendment of this constitution” in
Article 368. We proposc to refer to the decision from other countries
including those of the Supreme Court of the United States later. We
wish to observe, at this stage, that our founding fathers had primarily
the Constitutions of Canada, Australia, Eire, U.S.A. and Switzerland
in view apart from that of Japan. The whole scheme and language of
Article 368 is quite different from the amending provisions in Consti-
tutions of those countries. For instance, in US.A., Eire, Australia,
Switzerland and Japan the people are associated in some manner or
the other directly with the amending process. It would be purely specu-
lative or conjectural to rely on the use of the word “amend” or
“amendment” in the Constitution of another country unless the entire
scheme of the amending section or article is also kept in mind. In
India Parliament is certainly representative of the people but so are
similar institutions in the countries mentioned above and yet there is
a provision for ratification by convention or referendum or submission
of the proposed law to electors directly. Another way of discovenng
the .meaning on which both sides relied on is to refer to the various
speeches in the Constituent Assembly by the late Prime Minister Pan-
dit Jawahar Lal Nehru and late Dr. B. R. Ambedkar the Chief Archi-
tects of the Constitution. The position which emerges from an exami-
nation of their speeches does not lead to any clear and conclusive
result. Their speeches show that our constitution was to be an amend-
able one and much rigidity was not intended. Pandit Nehru time and
again emphasised that while the Constitution was meant to be as
solid and as permanent a structure as it could be, nevertheless there
-was no permanence in the cgnstitution and there should be certain
flexibility; otherwise it would stop a' nation’s growth. Dr. Ambedkar,
while dealing with draft Article 25 corresponding to the present arti-
cle 32, said that the most important Articie without which the Consti-
‘tution would be a nullity and which was the very soul of the constitu-
tion and the heart of it was that Article. But what he said at a later
stage appears to suggest that that article itself could be amended and
according to the respondents even abrogated. This illustration shows -
that nothing conclusive can emerge by referring to the speeches for
the purpose of interpretation of the word “amendment”.

It is not possible to accept the argument on behalf of the respon-
dents that amendment can have only one meaning. This word or
expression has several meanings and we shall have to determine its
true meaning as used in the context of article 368 by taking assistance
from the other permissible aids to construction. We shall certainly
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beat in mind the well known principles of interpretation and construc-
tion, particularly, of an instrument like a Constitution, A Constitution
is not to be construed in any narrow and pedantic sense. A broad and
liberal spirit should inspire those whose duty it is to interpret it
Gwyer C. J.(*) adopted the words of Higgins J., of the High Gourt of
Australia from the decision in Aztorney General for New South
Wales v. The Brewery Employees Union of New South Wales etc.(®)
according to which even though the words of a constitution are to be
interpreted on the same principles of interpretation as are applied to
any ordinary law, thesc very principles of interpretation require taking
into account the nature and scope of the Act remembering that “it is
a constitution, a mechanism under which laws are to be made and not
a mere Act which declares what the law is to be”.(*) The decision
must depend on the words of the Constitution as provisions of no two’
constitutions are in identical terms. The same learned Chief Justice
said that the “grant of the power in general terms standing by itself
would no doubt be construed in the wider sense, but it may be quali-
fied by other express provisions in the same enactment, by the implica-
‘tion of the context, and even by considerations arising out of what
appears to be the general scheme of the Act.”(*) The ohservations of
Lord Wright in James v. Commonwealth of Australia(®) were also

quoted in the aforesaid judgment of the Federal Court of India at
page 73 :—

“The question, then, is one of construction and in the ultimate
tresort must be determined upon the actual words used read noz in
@ vacto but as occurring in a single complex instrument, in which
one part may throw light on another. The constitution has been

described as the federal compact, and the construction must hold
a balance between all its parts.”

Apart from the historical background and the scheme of the Consti-
tution the use of the Preamble has always been made and is permis-
sible if the word “amendment” has more than one meaning. Lord
Green in Bidis v. General Accident, Fire and Life Assurance Cor-
poration(®) pointed out that the words should never be interpreted in
vacto because few words in the English language have a natural or
ordinary meaning in the scnse that they must be so read that their

(1) In Re. C. P, & Berar Sales of Motor Spirit & Motor Lubricants Taxa
tion Act 1938 [1939] F.CR. 18.

(2) [1908] 6 CL.R. 469 at pp. 611-612.
(%) [1939] F.CR. 18, 37.

(4) ibid p. 42,

(%) [1936] A.C. 578 at p. 613.

(%) [1948] 2 All. ER. 998,
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meaning is entirely independent of their context. The method which

he preferred was not to take the particular words and attribute to
them a sort of prima facie meaning which may have to be displaced
or modified. To use his own words “it is to read the statute as a whole
and ask oneself the question.

In this state, in this context, relating to this subject matter, what
is the true meaning of that word?”

We shall first dea] with the Preamble in our Constitution. The Con-
stitution makers gave to the preamble the pride of place. It embodied
in a solemn form all the ideals and aspirations for which the country
had struggled during the British regime and a constitution was sought
to be enacted in accordance with the genius of the Indian people. It
certainly represented an amalgam of schemes and ideas adopted from
the constitutions of other countries. But the constant strain which
runs throughout each antd every article of the constitution is reflected
in the Preamble which could and can bé made sacrosanct. It is not
without significance that the Preamble was passed only after draft
articles of the constitution had been adopted with such modifications
as were approved by the Constituent Assembly. ‘The preamble. was,
therefore, meant to embody in 2 very few and well defined words the
key to the understanding of the constitution.

It would be instructive to advert to the various stages through
which the Preamble passed before it was ultimately adopted by the
Constituent Assembly. In the earlier draft of the Union Constitution
the Preamble was a somewhat formal affair. The one drafted by B. N.

Rau said : —

“We, the People of India, secking o promote the common good,
do hereby, throughout chosen representatives, enact, adopt and
give to ourselves this Constitution.”

The Union Constitution Committee provisionally accepted the draft
Preamble of B. N. Rau and reproduced it in its report of July 4, 1947
without any change with the tacit recognition, at that stage, that the
Prcamble would finally be based on the Objectives Resolution.

On July 18, 1947, Pandit Nehru in a statement observed that the
Preamble was covered more or less by the Objectives Resolution which
it was intended to incorporate in the final Constitution. Three days
later, while moving the report of the Union Constitution Committee,
he suggested that it was not at that stage necessary to consider the
Preamble since the Assembly stood by the basic principles laid down
in the Objectives Resolution and these could be incorporated in the
Preamble later. The suggestion was accepted and further considera-
tion of the Preamble was held over.
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"The Drafting Committee considered the Preamble at a number of
its meetings in February 1948. The Committee omitted that part of
the Objectives Resolution which declared that the territories of India
would retain the status of automonous units with residuary powers.
By this time the opinion had veered round for a strong centre with
residuary powers. The Drafting Committee felt that the Preamble
should be restricted “to defining the essential features of the new
State and its basic socio-political objectives and that the other matters
dealt with in the Resolution. could be more appropriately provided in
the substantial parfs of the Constitution”. Accordingly it drafted the
Preamble, which substantially was in the present form.

‘Meanwhile important developments had taken place in regard to
the Indian States. With the completion of the process of merger and
integration of the Indian States the principle had been accepted (i) of
sovereign powers being vested in the people, and (ii) that their con-
stitutions should be framed by the Constituent Assembly and should

“form integrated part of the new constitution. On October 12, 1949,

Sardar Patel declared in the Assembly that the new Constitution was
“not an alliance between democracies and dynasties, but a real union
of the Indian people, built on the basic concept of the sovereignty of
the people.”

The draft prcamble was considered by the Assembly on October
17, 1949. The object of putting the Preamble last, the President of
Assembly explained, was to see that it was in conformity - with the
Constitution as accepted. Various amendments were at this stage sug-
gested, but were rejected. One of such was the proposal to insert into
it the words “In the name of God”. That was rejected on the ground
that it was inconsistent with the freedom of faith which was not only
promised in the Preamble itself but was also guaranteed as a funda-
mental right.(*)

An amendment was moved in the Gonstituent Assembly to make
it clear beyond all doubt that sovereignty vested in the people. It was
not accepted on the short ground that “the Preamble as drafted could
convey no other meaning than that the Constitution emanated from
the people and sovereignty to make this Constitution vested in them(?).

The history of the 'drafting and the ultimate adoption of the Pre-
amble shows : —

(1) that it did not “walk before the Constitution” as is said about
the preamble to the United States Constitution ;

(*) Constituent Assembly Debates Vol. 10, pp. 432-442.

(?) The Framing of India’s Constitution by B, Shiva Rao, p. 131.
16—36 S. C. Indiaf73
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(2) that it was adopted last as a part of the Constitution ;

(3) that the principles embodied in it were taken mainly from
the Objectives Resolution ;

(4) the Drafting Committee felt, it should incorporate in it “the
essential features of the “new State” :

(5) that it embodied the fundamental concept of sovereignty be-
ing in the people.

In order to appreciate how the preamble will assist us in discover-
ing the meaning of the word “amendment” employed in Article 368,
we may again notice the argument presented by the respondents that
the amending body can alter, vary or repeal any provision of the Con-
stitution and enact it and apply that process to the entire Constitution
short of total repeal and abrogation. It is maintained on behalf of the
Respondents that by virtue of the amending power even the preamble
can be varied, altered or repealed. Mr. Palkhivala, however, relies a
great deal on the preamble for substantiating the contention that
“amendment” does not have the widest possible meaning as claimed
by the respondents and there are certain limitations to the exercise of
the amending power and, therefore, the cxpression “amendment”
should be construed in the light of those limitations. All the elements
of the Constitutional structure, it is said, are to be found in the pre-
amble and the amending body cannot repeal or abrogate those essen-
tial elements because if any one of them is taken away the edifice as
erected must fall.

The learned Advocate General of Maharashtra, says that the pre-
amble itself is ambiguous and it can be of no assistance in that situa-
tion. It has further been contended that the concepts recited in the
preamble, ¢.g., human dignity, social and economic justice are vague;
different schools of thought hold different notions of their concepts.
We are wholly unable to accede to this contention. The prcamble was
finalised after a long discusston and it was adopted last so that it may
embody the fundamentals underlying the structure of the constitution.
It is true that on a concept such as social and economic justice there
may be different schools of thought but the Constitution makers knew
what they meant by those concepts and it was with a view to imple-
ment them that they enacted Parts III (Fundamental Rights) and
Part IV (Directive_ Principles of State Policy) — both fundamental
in character—on the one hand, basic freedoms to the individual and
on the other social sccurity, justice and feeedom from exploitation by
laying down guiding principles for future governments,
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Our court has consistently looked to the preamble for guidance
and given it a transcedental position while interpreting the Constitu-
tion or other laws. It was so referred in Behram Khurshid Pesi-
kaka's(*) case, Bhagwati ]., in Basheshar Nath v. Commissioner of
Income-tax(*) Rajasthan when considering the question of waiver of a
fundamental right referred to the preamble and to the genesis of
declaration of fundamental rights which could be traced to the report
of the Nehru Committee of 1928. He proceeded to say “the object
sought to be achieved was, as the preamble to the Constitution states
................ " In Re Kerala Education Bill 1957(®) this court re-
ferred to the preamble extensively and observed that the fundamental
rights were provided for “to implement and fortify the supreme pur-
pose sct forth in the preamble”, The court also made use of the “ins-
piring and nobly expressed preamble to our Constitution” while ex-
pressing opinion about the legality of the various provisions of the
Kerala Education Bill 1957, Itis unnecessary to multiply citations from
judgments of this Court in which the preamble has been ticated al-
most as sacrosanct and has been relied on or referred to for the pur-
pose of interpreting legislative provisions. In other countries also fol-
lowing the same system of jurisprudence the preamble has been re-
ferred to for finding out the Constitutional principles underlying a
Constitution. In Rex v. Hess(*) it was said :—

‘I conclude further that the opening paragraph of the preamble
to the B. N. A. Act 1867, which provided for a “Constitution simi-
lar in principle to that of the United Kingdom” thereby adopted
the same constitutional principles and hence s. 1025A is contrary
to the Canadian Constitution and beyond the competence of Parli-
ament or any provincial legislature to enact so long as our Consti-
tution remains in its present form of a constitutional democracy.”

In John Switzman v. Freda Elbling & Aftorney General of the
‘Province of Quebec(®), Abbot ], relied on the observations of Duff C. J,,
in an earlier decision in Re Alberta Statutes(®) which was affirmed in
Attorney General for Alberta v. Attorney General for Canada(*)—
that view being that the preamble of the British North America Act
showed plainly enough that the Constitution of the Dominion was to
be similar in principle to that of the United Kingdom. The statute

(1Y [1955] 1 SCR. 613 at p. 653.

() [1959] Suppl. 1 SCR. 528.

() [1959] SCR. 9.

(*) [1949] Dom. LR. 199 at p. 208,

(%) [1957] Canada LR. 285 at p. 326 (Supreme Court).
(%) [1938] SCR. 100 (Canada).

(%) [19%9] AC. 117,
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contemplated a Parliament working under the influence of public
opinion and public discussion. In McCawley v. The King Lord
Birkenhead (') (Lord Chancellor) while examining the contention that
the Constitution Act of 1867 (Queensland, Australia) enacted certain
fundamental organic provisions of such a nature which rendered the

Constitution sterotyped or controlled proceeded to observe at page
711 -

“It may be premised that if a change so remarkable were contem-
plated one would naturally have expected that the legislature
would have given some indication, in the very lengthy preamble
of the Act, of this intention. It has been seen that it is impossible
to point to any document or instrument giving to, or imposing
upon the Constitution of Queensland this quality before the year
1867. Yet their Lordships discern nowhere in the preamble the

* least indication that it is intended for the first time to make provi-
sions which are sacrosanct or which at least can only be modified
by methods never previously required.”

In re. Berubari Union and Exchange of Enclaves(*) an argument
had been raised that the preamble clearly postulated that the entire
territory of India was beyond the reach of Parliament and could not
be affected either by ordinary legislation or even by constitutional
amendment. The Court characterized that argument as extreme and
laid down the following propositions :—

Bt

. A preamble to the Constitution serves as a key to open the
minds of the makers, and shows the general purposes for
which they made the several provisions in the Constitution;

2. The preamble is not a part of our Constitution;

3. It is not a sourée of the several powers conferred on govern-
* ment under the provisions of the Constitution;

4, Such powers embrace those expressly granted in the body of
the Constitution “and such as may be implied from those
granted”;

5. What is true about the powers is equally true about the prohi-
bitions and limitations;

6. The preamble did not indicate the assumption that the first
part of preamble postulates a very serious limitation on one
of the very important attributes of sovereignty, viz., ceding

(%) [1920] AC. 691 at p, 711.
(%) [1960] 3 S.CR. 250.
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territory as a result of the exercise of the sovereign power of

the State of treaty-making and on the result of ceding a part
of the territory.

On behalf of the respondents reliance has been placed on this
case for the proposition that no Jimitation was read by virtue of the
preamble. A careful reading of the judgment shows that what was

rejected was the contention that the preamble was the source of |

power. Indeed, it was held that the preamble was not even a part of |

the Constitution and that one must seek power and its scope in-the
provisions of the Constitution. The premise for the conclusion was
that a preamble is not the source of power since it is not a part of the
Constitution. The learned Advocaté General of Maharashtra has him-
self disputed the conclusion in the aforesaid judgment that the pre-
amble is not a part of the Constitution. It is established that it was

adopted by the Constituent Assembly after the entire Constitution
had been adopted.

Mr. Palkhivala has given an ingenious explanation as to why the
preamble cannot be regarded as a part of our Constitution. He makes
a distinction between the concept of the Constitution and the concept
of the Constitution’s statutes. The last words in the preamble “This
Constitution is the Constitution which follows the preamble, “accord-
ing to Mr. Palkhivala. It starts with Art. 1 and ended originally with
the Eighth Schedule and now ends with the Ninth Schedule after the
First Amendment Act 1951. It is sought to be concluded from this
that the way in which the preamble has been drafted, indicates that
what follows or is annexed to the preamble is the Constitution of
India. It is further argued that:

“The Constitution statute of India consist of two parts—one, the
preamble and the other the Constitution: The preamble is a part
of the Constitution statute, but is not a part of the Constitution.
- It precedes it; The preamble came into force on Nov. 26, 1949

and not 26th January 1950 as contended on behalf of Respondent
No. 1”

There is. a clear recital in the preamble that the people of India
gave to themselves this Constitution on the 26th day of November

1949, Even if the preamble was actually adopted by the Constitutent

Assembly at a later date, no one can question the statement made in
the Preamble that the Constitution came into force on the date men-
tioned therein. The preamble itself must be deemed by a legal fiction
to have come into force with effect from 26th November 1949, Even if
this.is a plausible conclusion, it does not appear to be sufficient to sup-
port the observation in the Berubari case that the preamble was not a
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part of the Constitution. To our mind, it hardly makes any substan-
tial difference whether the preamble is a part of the Constitution or
not. The preamble serves several important purposes. Firstly, it indi-
cates the source from which the Constitution comes viz. the people
of India. Next it contains the enacting clause which brings into force
the Constitution. In the third place, it declares the great rights and
freedoms which the people of India intended to secure to all citizens
and the basic type of government and polity which was to be esta-
blished. From all these, if any provision in the Constitution had to be
interpreted and if the expressions used therein were ambiguous, the
preamble would certainly furnish valuable guidance in the matter,
particularly when the question is of the correct ambit, scope and width
of a power intended to be conferred by Art. 368.

The stand taken up on behalf of the respondents that even the
precamble can be varied, altered or repealed, is an extraordinary one.
It may be true about ordinary statutes but it cannot possibly be sus-
tained in the light of the historical background, the Objectives Resolu-
tion which formed the basis of the preamble and the fundamental
position which the preamble occupies in “our Constitution. It consti-
tutes a land-mark in India’s history and sets out as a matter of histo-
rical fact what the people of India resolved to do for moulding their
future destiny. It is unthinkable that the Constitution makers ever
conceived of a stage when it would be claimed that even the preamble

could be abrogated or wiped out.

If the preamble contains the fundamentals of our Constitution, it
has to be seen whether the word amendment in Art. 368 should be
so construed that by virtue of the amending power the Constitution
can be made to suffer a complete loss of identity or the basic elementx
on which the constitutdonal structure has been erected, can be eroded
or taken away. While dealing with the preamble to the United States,
Constitution it was observed by Story (Commentaries on the Consti-
tution of the United States, 1833 edition, Violume 1), that the preamble
was not adopted as a mere formulary; but as a solemn promulgation
of a fundamental fact, vital to the character and operations of the
Government. Its true office is to expound the nature and extent and
application of the powers actually conferred by the Constitution and

not substandally to create them(*).

Now let us examine the effect of the declarations made and the
statements contained in the preamble on interpretation of the word
“amendment” employed in Art. 368 of the Constitution. The first
thing which the people of India resolved to do was to constitute their

(1) Story, para 462 at p. 445.
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country ‘into a Sovereign Democratic Republic. No one can suggest
that these words and expressions are ambiguous in any manner.
Their true import and connotation is so well known that no question
of any ambiguity is involved. The question "which immediately arises
is whether the words “amendment or amended™ as employed in Art.
368 can be so interpreted as to confer a power on the amending bodv
to take away any of these three fundamental and basic characteristics
of our polity. Can it be said or even suggested that the amending body
can make institutions created by our Constitution undemocratic as
opposed to democratic; or abolish the office of the President and,
instead, have some other head of the State who would not fit into the
conception of a “Republic” The width of the power claimed on behalf
of the respondents has such large dimension that even the above
part of the preamble can be wiped out from which it would follow
that India can cease to be a Sovereign Democratic Republic and cap
have a polity denuded of sovereignty, democracy and Republican
character,

No one has suggested—it would be almost unthinkable for any-
one to suggest—that the amending body acting under Art. 368 in
our country will ever do any of the things mentioned above, namely
change the Constitution in such a way that it ceases to be a Sovereign
Democratic Republic. But while examining the width of the power,
it is essential to see its limits, the maximum and the minimum; the
entire ambit and magnitude of it and it is for that purpose alone that
this aspect is being cxamined. While analysing the scope and width
of the power claimed by virtue of a constitutional provision, it is
wholly immaterial whether there is a likelihood or not of such an
eventuality arising.

Mr. Palkhivala cited example of one country after another in re-
cent history where from a democratic constitution the amending
power was so uiilized as to make that country wholly undemocratic
resulting in the negation of democracy by establishment of rule by
one party or a small oligarchy. We are not the least impressed by
these instances and illustrations. In the matter of deciding the ques-
tions which are before us. we do not wanz to be drawn into the poli-
tical arena which, we venture to think, is “out of bounds” for the
judiciary and which tradition has been consistently followed by this
Court. [See Wanchoo |, as he then was in Golak Nath(*)].

Since the respondents themselves claim powers of such wide
magnitude that the results which have been briefly mentioned can
flow apart from others which shall presently notice, the consequences

(*) [1967) 2 SCR. 762 at p. 850.
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and effect of suggested construction have to be taken into account as
‘has been. frequently done by this Court. Where two constructions are
possible the court must adopt, that which will ensure smooth and
harmenious working of the Constitution and eschew the other which
will lead to absurdity or give rise to practical inconvenience or make
well-established provisions of existing law nugatory(*).

In Don John Francis Douglas Liyange & Ors. v. The Queen(?),
Lord Pearson declined to read the words of s. 29(1) of the Ceylon
Constitution as entitling the Parliament to pass legislation which
usurped the judicial power of the judicature by passing an Act of
Attainder against some persons or instructing a judge -to bring in a
verdict of guilty against someone who is being tried—if in law such
usurpation would otherwise be contrary to the Constitution.

In Maxwell’s Interpretation of Statutes (12th Edition), Chapter 5
deals with restrictive construction and the very first section contains
discussion on the question whether the consequences of a particular
construction being adopted can be considered and examples. have been
given from cases decided in England with reference to the conse-
quences. According to American Jurisprudence, Vol. 50, 1962 Reprint
‘at pp. 372, 373 there are cases in which consequences of a particular
construction are in and of themselves, conclusive as to the correct
solution of the question.

The learned Advocate General of Maharashtra has contended that
the proper way of construing an amending provision "is not to take
into consideration any such speculation that the powers conferred by
it, would be abused. It has also been,said that any court deciding the
validity of a law cannot take into consideration extreme hypothetical
examples or assume that a responsible legislature would make extra-
vagant use of the power(®).

According to Mr, Palkhivala, the test of the true width of a power
is not how probable it is that it may be exercised but what can pos-
sibly be done under it; that the abuse or misuse of power is entirely
irrelevant; that the question of the extent of the power cannot.be
mixed up with the question of its exercise and that when the real
question is as to the width of the power, expectation that it will never

(%) State of Punjab v. Ajaib Singh and Anr, [1953] S.C.R. 254 at page 264;
Director of Customs, Baroda v. Dig Vijay Singhji Spining & Weaving Mills
Ltd. [1962] 1 SCR. p. 896.

{3) [1967] (I} A.C. 259.

(3) The Bank of Toronto v. Lambe (1887) 12 A.C. 575 at pp. 586-587.
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be used is as wholly irrelevant as an imminent danger of its use. The
court does not decide what is the best what is the worst. It merely
decides what can possibly be done under a power if the words con-
ferring it are so construed as to have an unbounded and limitless
width, as claimed on behalf of the respondents.

It is difficult to accede to the submission on behalf of the respon-
dents that while considering the consequences with reference to the
width of an amending power contained in a Constitution any ques
tion of its abuse is involved. It is not for the courts to enter into the
wisdom or policy of a particular provision in a Constitution or a sta-
tute, That is for the Constitution makers or for the parliament or the
legislature. But that the real consequences can be taken into account
while judging the width of the power is wcll settled. The Court can-
not ignore the consequences to which a- particular construction can
lead while ascertaining the limits of the provisions granting the power.
According to the learned Attorney General. the declaration in the
preamble to our Constitution about the resolve of the people of India
to constitute it into a Sovereign, Democratic Republic is only a decla-
ration of an intention which was made in 1947 and it is open to the
amending body now under Art. 368 to change the Sovereign Demo-
cratics Republic into some other kind of polity. This by itself shows
the consequence of accepting the construction sought to be put on the
material words in that article for finding out the ambit and width of
the power conferred by it.

The other part of the Preamble may next be examined. The Sove-
reign Democratic Republic has been constituted to secure to all the
citizens the objectives set out. The attainment of these objectives forms
the fabric of and permeates the whole scheme of the Constitution.
While most cherished freedoms and rights have been guaranteed the
government has been laid under a solemn duty to give effect to the
Directive Principles. Both Parts III and IV which @nbody them have
to be balanced and harmonised—then alone the dignity of the indivi-
dual can be achieved. It was to give effect to the main obiectivesNn the
Preamble that Parts III and IV were enacted. The,three main organs
of government legislative, executive and ]udlcrary and the entire
me:zhanics of their functioning were fashioned in the light of the ob-
jectives in the Prcamble, the nature of polity mentioned therein and
the grand vision of a umtcd and free India in which every individual
high or low will partake of all that is capable of achievement. We must,
therefore, advert to the background irr which Parts III and IV came to
be enacted as they essentially form a basic element of the Constitution
without which its identity will completely change.
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- It is not possible to go back at any length to the great struggle
for freedom from British Rule and the attainment of independence.
The British executive’s arbitrary acts, internments and deportations
without trial and curbs on the liberty of the press and individuals are
too well known to every student of Indian history to be specifically
mentioned. This was before some essential rights based on British
Common law and jurisprudence came to be embodied in various
' Parliamentary e¢nactments. According to B, N. Rau('), human rights,
with few exceptions, were not guaranteed by the Constitution (Gov-
ernment of India Act). Shiva Rao has in his valuable study(*) given the
various stages beginning with 1895 Constitution of India Bill framed
by the Indian National Congress which envisaged a Constitution
guaranteeing a number of freedoms and rights. Two events at a later
stage exercised a decisive influence on the Indian leaders. One was the
inclusion-of a list of fundamental rights in the Constitution of Irish
Free State in 1921 and the other, the problem of minorities.(*)

The next steps were the report of the Nehru Committee in 1928,
the reiteration of the resolve at the session of the Indian National
Congress at its Karachi Session in March 193! and omitting some de-
tails, the deliberations of the Sapru Committee appointed by the All
India Parties Conference (1944-45). The British Cabinet Mission in
1946 recommended the setting up of an Advisory Commitiee for
reporting inter alia on fundamental rights. Before reference 1s made
to the Objectives Resolwion adopted in January 22, 1947 it must be
borne in mind that the post war period in Europe had witnessed 2
fundamental orientation in juristic thinking, particularly in West
Germany, characterized by a farewell to positivism, under the infiu-
ence of positivist legal thinking. During the pre-war period most of
the German Constitutions did not provide for judicial review which
was conspicuously absent from the Weimar Constitution even though
Hugo Preuss, often called the Father of that Constitution, insisted on
its inclusion. After World War II when the disastrous effects of the
positivist doctrines came to be realized there was reaction in favour
of making certain norms immune from amendment or abrogaton.
This was done in the Constitution of the Federal Republic of Ger
many. The atrocities committed during Second World War and the
world wide agitation for human rights ultimately embodied n thr
U. N. Declaration of Human Rights on which a number of the provi-
sions in Parts Il and IV of our Constitution are fashioned must no
be forgowen while considering these matters. Even in Great Britain.

(!) Year Book of Human Rights 1947.
(?) Framing of India’s Constitution (B. Shiva Rao).
(%) Thid p. 172.
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where the doctrine of the legal sovercignty of Parliament has prevail-
ed since the days of Erskine, Blackstone, Austin and lastly Dicey, the
new trend in judicial decisions is to hold that there can be at least
procedural limitations (requirement of form and manner) on the
legislative powers of the legislature.(*) The Objective’s Resolution
declared, inter alia, the firm and the solemn resolve to proclaim India
as Independen: Sovereign Republic and to draw up for her future
governance a Constitution. Residuary powers were to vest in the
States. All power and authority of the Sovereign Independent India,
its constituent parts and organs of government, were derived from the
people and it was staved :—

“(5) wherein shall be guaranteed and secured to all the peo-
ple of India, justice, social, economic and political; equality of
status, of opportunity, and before the law; freedom of thought,
expression, belief, faith, worship, vocation, association and acuon,
subject to law and public morality; and

(6) wherein adequate safeguards shall be provided for mino-
rities, backward and tribal areas, and depressed and other back-
ward classes; and '

(7) whereby shall be maintained the integrity of the territory
of the Republic and its sovereign rights on land, sea, and air ac-
cording to justice and the law of civilised nations, and”

It may be recalled that as regards the minorities the Cabiner Mis-
sion had recognised in their report to the British Cabinet on May 6,
1946 only three main communities; general, muslims and sikhs. Gene.
ral community included all those who were- non-muslims or non-
sikhs, The Mission had recommended an Advisory Committee to be
set up by the Constituent Assembly which was to frame the rights of
citizens, minorities, tribals and excluded areas. The Cabinet Mission
statement had actually provided for the cession of sovereignty to the
Indian people subject only to two matters which were; (1) willing-
ness to conclude a treaty with His Ma'esty’s Government to cover
matters arising out of transfer of power and (2) adequate provisions
for the protection of the minorities. Pursuant to the above and paras
5 and 6 of the Objectives Resolution the Constituent Assembly ser up
an Advisory Committee on January 24, 1947, The Committee was to
consist of representatives of muslims, the depressed classes or the
scheduled castes, the sikhs, christains, parsis, anglo-Indians, tribals
and excluded areas besides the Hindus(®). As a historical fact it is safe

(}) This follows from the decisions in Moore v. The Attorney General for
the Irish Free State (1935) A.C. 484; Attorney Generdl for New South Wales
v. Trethowan (1932) A.C. 526.

(3) Constituent Assembly Debates Vol. 2 pages 330-349.
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to say that at 2 meeting held on May 11, 1949 a resolution for the
abolition of all reservations for minorities other than the scheduled
castes found whole hearted support from an overwhelming majority
of the members of the Advisory Committee, So far as the scheduled
castes were concerned it was felt that their peculiar position would
necessitate special reservation for them for a period of ten years. It
would not be wrong to say that the separate representation of mino-
rittes which had been the feature of the previous Constitutions and
which had witnessed so much of communal tension and strife was
given up in favour of joint electorates in consideration of the guarantee
of fundamental rights and minorities rights which it was decided to
incorporate into the new Constitution. The Objectives Resolution can
be taken into account as a historical fact which moulded its nature
and character. Since the language of the Preamble was taken from
the resolution itself the declaration in the Preamble that India would
be a Sovereign, Democratic Republic which would secure to all its
citizens justice, liberty and equality was implemented in Parts III
and IV and other provisions of the Constitution. These formed not
only the essential features of the Constitution but also the funda-
mental conditions upon and the basis on which the various groups
and interests adopted the Constitution as the Preamble hoped to create -
one unified integrated community, The decision of the Privy Council
in the Bribery Commissioner v. Pedrick Ranasinghe(*) will require a
more detailed discussion in view of the elaborate arguments addressed
on both sides based on it. But for the present all that need be pointed
out is that the above language is borrowed mainly from the judgment
of Lord Pearce who, after setting out s. 29 of the Ceylon Constitu-
tional Order which gave Parliament the power to make laws for the
peace, order and good government of the island, said with regard to
cl. (2) according to which no law could prohibit or restrict the free
cxercise of any religion,

“There follow (b), (¢) and (d), which set out further entrenched
religious and racial matters, which shall not be the subject of
legislation. They represent the solemn balance of rights between
the citizens of Ceylon, the fundamental conditions on which
inter se they accepted the Constitution; and these are therefore
unalterable under the Constitution”.

Another opposite observation in this connection was made in In re
the Regulation and Control of Aeronautics in Canada(*) while inter-
preting the British North America Act 1867. It was said that inas-
much as the Act embodied a compromise under which the original

(1) [1965] AC. 172 at pp. 193-194.
(2) [1932] A.C. 54 at p. 70,
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Pprovinces agreed to federate, iy is important to keep in mind that the
preservation of the rights of minorities was a condition on which such

minorities entered into the federation and the foundation upon which
the whole structure was subsequently crected,

Our Constitution is federal in character and not unitary. In a
federal structure the existence of both the Union and the States is
indispensable and so is the power of judicial review. According to
Dicey:(*)

“A federal State derives.its existence from the Constitution, just

as a corporation derives its existence from the grant by which it

is created. Hence every power, executive, legislative or judicial,

whether it belong to the nation or to the individual States, is
subordinate to and controlled by the constitution”.(*)

The object for which a federal State is formed involves a division of
authority between the national government and the separate States.(*)
Federalism can flourish only among communities imbued with a legal
spirit and trained to reverence the law. Swiss federalism, according to
Dicey, “fails, just where one would expect it to fail, in maintaining
that complete authority of the courts which is necessary to the perfect
federal system”.(®) The learned Advocate General of Maharashtra
while relying a great deal on Dicey’s well known work in support of
his other points, has submitted that although he was one of the grea-
test writers on the law of English Constitution, his book was concerned
with two or three guiding principles which pervade the modern Con-
stitution of England. The discussion of federal government in his book
was a subordinate part and the discussion ‘was designed to bring out
sharply the two or three guiding principles of the English Constitution
" by contrast with the different principles underlying the Constitution
of the federal government. Reliance has been placed on  Professor
Wheare’s statement in his book(*) that the Swiss Courts are rchluirtd
by the Constitution to treat all laws passed by the federal assembly as
valid though they may declare Cantonal laws to be void and thay docs
not constitute such a departure from the federal principle that the
Swiss people cannot be regarded as having a federal Constitution a.nd
a federal government. Switzerland is probably the only country having
a federal Constitution where full-fledged right of judicial review is
not provided. We arc unable to understand how that can have any

relevancy in the presence of judicial review having been made an
integral part of our Constitution.

(*) Law of the Constitution by A. V. Dicey p. 144.
(3) Ibid p. 151,

(*) Tbid p. 180.

(*) Federal Government, 4th Edn. (1963).



250 SUPREME COURT REPORTS [1973] Supp. s.cx.

- It is pointed out on behalf of the petitioners that the scheme of
Art, 368 1self contains intrinsic pieces of evidence to give a limited
meaning to the word “amendment”. Firstly, Art, 368 refers to “an
amendment of this Constitution”, and the result of the amendment is
to be that “the Constitution shall stand amended”. As the Constitution
has an identity of its own, an amendment, made under a power how-
soever widely worded cannot be such as would render the Constito-
tion to lose its character and nature. In other words, an amendment
cannot be such as would denude the Constitution of its identity. The
amending power is conferred on the two Houses of Parliament, whose
identity is clearly established by the provisions in the Constitution, It
must be the Parliameny of the Sovereign Democratic Republic. It is
not any Parliament which has the amending power, but only that
Parliament which has been created by the Constitution. In  other
words, it must continue to be the Parliament of a sovereign and
democratic republic. The institution of States must continue to exist
in order that they may continue to be associated with the amending
power in the cases falling under the proviso. If the respondents are
right, the proviso can be comp: :~iy deleted since Art. 368 itself can
be amended. This would be wh: *. contrary to the scheme of Art. 368
because two agencies are provid:: for amending the provistons covered
by the proviso. One agency can: st destroy the other by the very exer-
cise of the amending power. T ¢ effect of limitless amending power
in relation to amendment of Art. 368 cannot be conducive to the sur-
vival of the Constitution because the amending power can itself be
taken away and the Constitution can be made literally unamendable
or virtually unamendable by providing for an impossible majority.

While examining the above contentions, it is necessary to consider
the claim of the respondents that the amending body under Art. 368
has the full constituent power. It has been suggested that on every
occasion the procedure is followed as laid down in Article 368 by the
two Houses of Parliament and the assent of the President is given there
is the reproduction of the functions of a Constituent Assembly. In
other words, the Parliament acts in the same capacity as a Constituent
Assembly when exercising the power of amendment under the said
Article. This argument does not take stock of the admission made on
behalf of the respondents that the entire Constitution cannot be re-
pealed or abrogated by the amending bedy. Indisputably, a Consti-
tuent Assembly specially convened for the purpose would have the
power to completely revise, repeal or abrogate the Constitution. This
shows that the amending body under Article 368 cannot have the
same powers as a Constituent Assembly. Even assuming that there is
reference on the nature of power between cnacting a law and making
an amendment, both the powers are derived from the Constitution.
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The amending body has been created by the Constitution itself. It can
only exercise those powers with which it has been invested. And if
that power has limits, it can be exercised only within those limits,

The respondents have taken up the position that even if the
power was litnited to some extent under Art. 368, as it originally
stood, that power could be enlarged by virtue of clause (¢) of the
- proviso. It must be noted that the power of amendment lies in the

first part of Art. 368. What cl. (e) in the proviso does is to - provide
* that if Art. 368 is amended, such an amendment requires ratification
by the States, besides the larger majority provided in the main part.
If the amending power under Art. 368 has certain limits and . not
unlimited Art. 368 cannot be so amended as to remove these limits nor
can it be amended so as to take away the voice of the states in the
“amending process. If the Constitution makers were inclined to confer
. the full power of a Constituent Assembly, it could have been easily
provided in suitable terms. I, however, the original power was limited
to some extent, it could not be enlarged by the body possessing the
limited power. That being so, even where an amending power is ex-
pressed in wide terms, it has to be exenciséd within the framework
of the Constitution. It cannot abrogate the Constitution or frame a
new Constitution or alter or change the essential elements of the con-
stitutional structure. It cannot be overlooked that the basic theory of
our Constitution is that “Pouvoir Constituent”, is vested in the people

and was exercised, for and on other behalf by the Constituent Assem-
bly for the purpose of framing the Constitution. '

To say, as has been said on behalf of the respondents, that there
are only two categories of Constitutions, rigid or controlled and
flexible or uncontroiled and that the différence between them lies only
in the procedure provided for amendment is an wower-simplification,
In certain Constitutions there can be procedural and or substantive
limitations on the amending power. The procedural limitations could
‘be by way of a prescribed form and manner without the satisfaction
of which no amendment can validly result. The form and man-
ner may take different forms such as a higher majority either in the
houses of the concerned legislature sitting jointly or separately or by
way of a convention, referendum etc, Besides these lLimitations, there
can be Jimitations in the content and scope of the power. To illust-
rate, although the power to amend under Art, 5 of the U. S. Constitu-
tion resides ultimately in the people, it can be exercised in either of the
modes as might be prescribed by the Congress viz. through ratification
by the State legislatures or through conventions, specially convened
for the purpose. The equal suffrage in the Senate granted to each of
the States, cannot be altered without the consent of the State. The
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true distinction between a controlled and an uncontrolled Constitution
lies not merely in the difference in the procedure of amendment, but
in the fact that in controlled Constitutions the Constitution has a
higher status by whose touch-stone the validity of a law made by the
legislature and the organ set up by it is subjected to the process of
judicial review. Where there is a written Constitution which adopts
the preamble of sovereignty in the people there is firstly no question
of thé law-making body being a sovercign body for that body posses-
ses only those powers which are conferred on it. Secondly, however
representative it may be, it cannot be equated with the people. This is
especially so where the Constitution contains a Bill of Rights for such
a Bill imposes restraints on that body, Le. it negates the equation of
that body with the people.

Before concluding the topic on the interpretation or construction
of the words “amendment of this Constitution” in Article 368, it is-
necessary to deal with some American decisions relating to Art. 5 of
the American Constitution on which a great deal of reliance was
placed on behalf of the respondents for establishing that the word
“amendment” has a precise and definite meaning which' is of the
widest amplitude. The first relates to the 18th amendment, known
as the National Prohibition cases in the State of Rhode Island v. A.
Mitchel Palmer('). In that case and other cases heard with it, ¢laborate
arguments were addressed involving the validity of the 18th amend-
ment and of certain features of the National Prohibition Law, known
as Volstead Act, which was adopted to enforce the amendment. The
relief sought in each case was an injunction against the execution of
that Act. The Gourt merely stated its conclusions and did not give
any reasons—a matter which was profoundly regretted by Chief Jus-
tice White. From: the conclusions stated and the opinion of the Chict
Justice it appears ‘that a good deal of ocontroversy centered on section
2 of the amendment which read “Congress and the several States shall
have concurrent pdwm" to enforce this Article by appropriate legisla-
tion”. In the dissenting opinion of Mr. Justice Mckenna it was said
that the constitutional validity of the 18th amendment had also been
attacked and although he dissented in certain other matters he agreed
that the 18th amendment was a part of the Constitution of the United
States. The learned Advocate General of Maharashtra has placed a
great deal of rcliance on this decision. His argument is that though
the judgment in the Rhode Island case gives no reasons, yet it is per-
missible to look ar the elaborate briefs filed by the counsel in several
cases and their oral arguments in order to understand what was
argued and what was decided. One of the main contentions raised
was that the 18th amendment was not in fact an amendment, for an

(1) 64 L. Ed. 946,
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amendment is an alteration or improvement of that which is already"
there in the Constitution and that term is not intended to include any
addition of a new grant of power. The judgment shows that this
argument was not regarded even worth consideration and was reject-
ed outright. Now it 1s significant that most of the justices including
the Chief Justice who delivered judgments dealt only with the ques-
tions which had nothing to do with the meaning of the word “amend-

ment”. It is not possible to derive much assistance from this judg-
ment,

In J. J. Dhillon v. R. W. Gloss(*) it was observed that an exami-
nation of Art. 5 discloses that it was intended to invest Congress witha
wide range of power in proposing amendments. However, the follow-
ing observations are noteworthy and have been relied upon in support
of the case of the petitioners that according to the United States Con-
stitution it is the people who get involved in the matter of amend-
ments. “A further mode of proposal—as yet never invoked—is pro-
vided, which is, that on application of two-third of the States, Con-
gress shall call a convention for the purpose. When proposed in either
mode, amendments, to be effective must be ratified by the legislatures
or by convention in three fourths of the States as the one or the other
mode of ratification may be préposed by the Congress”. ‘Thus the
people of the United States, by whom the Constitution was ordained
and established, have made it a condition for amending that instru-
ment that the amendment be submitted to representative assemblies
in the several States and be ratified in threefourths of them. The
plain meaning of this is (a) that all 2mendments must have the sanc-
tion of the people of the United States, the original fountain of power,
acting through representative assemblies, and (b) that ratification by
these assemblies in three-fourths of the States shall be taken as a deci-
sive expression of the people’s will and be binding on all.

Although all the amendments werc made by the method of rati-
fication by the requisite number of State legislatures, the convention
mode was adopted when the 18th amendment was repealed by the
21st amendment. Another case, United States of America v. William
H. Sprague & William ]. Howey(*), will be discussed more fully while
considering the question of implied limitations. All that it establishes
‘for the purpose of meaning of amendment is that one must look to the
plain language of the Article conferring the power of amendment and
not travel outside it. Article 5, it was said, contained procedural provi-
sions for constitutional change by amendment without any present
limitation whatsoever except that no State might be deprived of
equal representation in the Senate without its consent. Mr. Justice

(") 65 L.Ed. 994.
(2) 75 L. Ed. 640, 644,
17-36 8. C. India/73
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Douglas while. delivering the opinion of the court in Howard Joseph
Whitehill v, Wilson Elkins(*) stated in categorical terms that the
Constitution prescribes the method of “alteration” by amending pro-
cess in Article 5 and, while the procedure for amending it is restricted
there is no restraint on the kind of amendment that may be offered.
Thus the main submission on behalf of the counsel for the respon-
dents has been that Article 5 of the United States Constitution served
as model for Article 368 of our Constitution.

Article V provides different modes of amendment. These may be
analysed as follows : :

The proposals can be made—,
(1) By two thirds of both Houses of the Congress or

(2) By a Convention for proposing amendments to be called
by the Congress on the application of legislatures of two-
thirds of the States.

The ratification of the proposals has to be made by
(1) Legislatures of three fourths of the States or

(2) by Conventions in three fourths thereof (as one of the
other mode of ratification may be proposed by the Con-

- gress).

In Hawke v. Smith(), the question raised was whether there was any
conflict between Article 5 of the U. S. Constitution which gave power
to the Congress to provide whether the ratification should be by State
Legislatures or Conventions and the Constitution of Ohio as amended.
The Supreme Court held that Article 5 was grany of authority by the
people to Congress. The determination of the method of ratification
was the exercise of the national power specifically granted by the
Constitution and that power was limited to two methods, by the
State Legislatures or by Conventions. The method of ratification,
however, was left to the choice of Congress. The language of the Arti-
cle was plain and admitted of no doubt in its interpretation. In that
case the Constitution of Ohio even after amendment which provided
for referendum vested the legislative power primarily in a General
Assembly oonsisting of a Senate and a House of Representatives.
Though the law making power of a State was derived from the peo-
ple the power to ratify a proposed amendment to the Federal Consti-
tution had its source in that Constitution. The act of ratification by

(*) 19 L.Ed, 2d. 228,
(*) 64 L. Ed. 871,
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the State derived its authority from the federal -Constitution. There-
‘fore, in order to find out the authority which had the power to ratify,
it was Article 5, to which one had to turn and not to the State Consti-
tution. The choice of means of ratification was wisely withheld from
conflicting action in the several States.

On behalf of the respondents it is claimed that these decisions
cstablish that the power of amendment conferred by Article 5 was of
the widest amplitude. It could be exercised through the representatives
of the people, both in the Congress and the State Legislatures. In the
case of Article 368 also Parliament consists of representatives of the
people and the same analogy can be applied that it is a grant of autho-
rity by the people to the Parliament. This argument loses sight of the
fact that under the American theory of government, power is inherent
in the people including the right to alter and amend the organic
instrument of government. Indeed, practically all the State Constitu-
tions associate the people with the amending process. The whale
basis of the decisions of the Supreme Court of the United States and
of some of the State Supreme Courts is that it is the people who amend
the Constitution and it is within their power to make the federal
Constitution or unmake it. The reason 1s quite obvious. So far as
Article 5 of the American Constitution is concerned, out of the alter-
native methods provided for amendment, there is only one in which
the people cannot get directly associated, whereas in the others they
are associated with the amending process, e.g., proposal of amend-
ment by two-thirds of both Houses of Congress and its ratification by
conventions in three-fourths of the States or a proposal of amendment
by a convention called on the application of ‘two-thirds of the State -
Legislatures and its ratificaton by cither convention in three-fourths
of the States or by the Legislature of the same number of States.

The meaning of the words “amendment of this constitution” as
used in Article 368 must be such which accords with the true intention
of the Constitution makers as ascertainable from the historical back-
ground, the Preamble, the entire scheme of the Constitution, its struc-
ture and framework and the intrinsic evidence in various Articles in-
cluding Art. 368. It is neither possible to give it a narrow meaning
nor can such a wide meaning be given which can enable the amend.
ing body to change substantially or entirely the structure and identity
of the Constitution. Even the concession of the learned Attorney
General and the Advocate General of Maharashtra that the whole
Constitution cannot be abrogated or repealed and a new one substitut-

“ed supports the conclusion that. the widest possible meaning cannot
be given to it.
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Coming to the question of what has been called ‘inherent and
implied limitations’ to the amending power in Article 368 of ov-
Constitution Mr. Palkhivala has maintained that inherent limitations
are those which inhere in any authority from its very nature, character
and composition whereas implied limitations are those which are not
expressed but are implicit in the scheme of the Constitution conferring
the power. He maintains that the “rule is established beyond cavil
that in construing the Constitution of the United States, what is im-
plied is as much a part of the instrument as what is expressed”. (1
Although the courts have rejected in various cases a plea that a parti-
cular inherent or implied. limitation should be put upon some specific
constitutional power, no court, says Mr. Palkhivala, has ever rejected
the principle that such limitations which are fairly and properly de-
ducible from the scheme of the Constitution should be read as restric-
tions upon a power expressed in general terms. Several decisions of
our court, of the Privy Council, Irish courts, Canadian and Australian
courts have been cited in support of the contention advanced by him.
The approach to this question has essentially to be to look at our
own decisions first. They fall in two categories. In one category
are those cases where limitations have been spelt out of constitutional
provisions; the second category consists of such decisions as have laid
down that there is an implied limitation on legislative power.

Taking up the cases of the first category, before 1955, Art, 13(2)
was read as containing an implied limitation that the State could
. acquire property only for a public purpose. (The Fourth Amendment
expressly énacted this limitation in 1955). It was observed in Chiran-
7it Lal Chowdhauri v. The Union of India & ot/xcrs(’) that one limita-
tion imposed upon acquisition or taking possession of private property
which is implied in the clause is that such taking must be for a
public purpose. Mahajan J., (later Chief Justice} said in the State
of Bihar v. Maharajadhiraja Sir Kameshwar Singh of Darbhanga
& Ors(®) that the existence of a public purpose is undoubtedly an' impli-
ed condition of the exercise of compulsory power of acquisition by
the State. The power conferred by Arts. 3 and 4 of the Constitution
to form a2 new State and amend the Constitution for that purpose
has been stated to contain the implied limitation that the new State
must conform to the democratic pattern cnvasagcd by the Constitution
and the power which Parliament can exercise is not the power to
override the constitution scheme.(*) It may be mentioned that so far
-gs:Art. 368 is concerned there seems to have been a good deal of

g
.

(?) American Jurisprudence (2d), Vol 16, p. 251.

(*) [1950] S.C.R. 869 at p. 902.

(*) [1952] S.C.R. 839 at p, 934,

(*) Mangal Singh & Anr. v. Union of India [1967] 2 S.CR. 109 at p. 112,
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debate in Golek Nath's case on the question whether there were any
inherent or implied limitations. Dealing with the argument that in
exercise of the power of amendment Parliament could not destroy the
structure of the Constitution but it could only modify the provisions
thereof within the framework of its original instrument for its better
cffectuation, Subba Rao C. . observed that there was no necessity to
express any opinion on this all important question owing to the view
which was being taken with regard to the meaning of the word “law”
in Art. 13(2). But it was recognised that the argument had consi-
derable force. Wanchioo J. (as he then was) considered the question
of implied limitations at some length but felt that if any implied
limitation that basic features of the Constitution cannot be changed or
altered, were to be put on the power of amendment, the result would
be that every amendment made in the Consitution would involve legal
wrangle. On the clear words of Art. 368 it was not possible to infer
any implied limitation on the power of amendment. Hidayatullah J.,
(later Chief Justice) discussed the question of implied limitations
and referred to the spate of writings on the subject. He expressed
no opinion on the matter because he felt that in our Constitution Art.
13(2) took in even consitutional amendments. Bachawat J., disposed
of the matter by saying that the argument overlooked the dynamic
character of the Constitution. Ramaswami J., clearly negatived the
argument based on implied limitations on the ground that if the

amending power is an adjunct of sovereignty it does not admit of any
limitation.

The cases which fall in the second category are decidedly nume-
rous. It has been consistently l2id down that there is an implied limita-
tion on the legislative power; the legislature cannot delegate the
essentials of the legislative function. Mukherjea J. (who later became
Chicf Justice) in Re. Delhi Laws Act 1912 case(*) stated in clear
language that the right of delegation may be implied in the exercise of
legislative power only to the extent that .it is necessary to make the
exercise of the power effective and complete. The same implied limi-
tation on the legislature, in the field of delegation, has been invoked in
Raj Narain Singh v. Patna Administration(®); Hari Shankar Bagla v.
Staze of Madhya Pradesh(*); Vasantlal Sanjanwala v. State of Bom-
bay(*); The Municipal Corporation of Delhi v. Birla Cotton Mills(*)
#nd Grewal D. S. v. State of Punjab(®). Implied limitations have also

(1) (1951) SCR. 747 at pp. 984.985.
(3) [1955] 2 S.CR. 290.

(%) [1955] 1 S.CR. 380.

(*) [191] 1 SCR. 341.

(%) [1968] 3 S.CR. 251.

(*) (19597 Supp. 1 SCR. 792,
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been placed upon the legislature which invalidates legislation usurping
the judicial power : See for instance Shri Prithvi Cotton Mills Lid v.
Broach Borough Municipality & Ors.(*) and Municipal Corporation
of the City of Ahmedabad Etc. v. New Shorock Spg. & Wvg. Co. L1d.
etc(*).

Before we go to cases decided by the courts in other countries it
may be useful to refer to some of the constitutional provisions which
are illustrative of the concept of implications that can be raised from
the language and context thereof. The first provision in point is Art,
368 itself. It has been seen at the stage of previous discussion that the
power to amend is to be found in that Article only by implication
as there is no express conferment of that power therein. The learned
Solicitor General made a concession that various Articles are included
by implication in the clauses of the provision by reason of the neces-
sity for giving effect to the express power contained therein, e.g,, Arts.
52 and 53 must be so read as to impliedly include the power to amend
Arts. 54 and 55 which are not expressly mentioned in clause (a) of the
proviso. It has been implied that the President has been made a formal
or a constitutional head of the executive and the real executive power
vests in  the council of ministers and the Cabinet(®). Article 53
declares that the executive power of the Union shall be vested in the
President; Art. 74 provides for a council of ministers headed by the
Prime Minister to aid and advise the President in exercise of his func-
tions. Article 75 says that the Prime Minister shall be appointed by
the President and the other ministers shall be appointed by him on
the advice of the Prime Minister. The ministers shall hold office
during the pleasure of the President and the council of ministers shall
be collectively responsible to the House of the People. Although the
exccutive power of the President is apparently expressed in unlimited
terms, an implied limitation has been placed on his power on the
ground that he is a formal or constitutional head of the executive and
that the real executive power vests in the council of ministers. This
conclusion which is based on the implications of the Cabinet System
of government can be said to constitute an implied limitation on the
power of the President and the Governors.

It may be mentioned in all fairness to the Advocate General of
Maharashtra that the court did not desire him to address in detail
about the President or the Governor being a constitutional head and
the implications arising from the system of Cabinet Government. The
decisions therecon are being referred to for the purpose of noticing

(') (1970) 1 SCR. 388 at pp. 392-393.
(%) (1971) 1 SCR. 288 at pp, 294.297.,

(®) R. 8. Ram Jawaya Kapur & Ors. v. The State of Punjab [1955] 2 S.CR.
225,
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that according to them the Presidént or the Governor though vested
with full exccutive powers cannot exercise them personally and it is
only the council of ministers which exercises all the executive func-
tions. This is so, notwithstanding the absence of any express provi-
sions in the Constitution to that effect.

-Next, reference may be made to the decisions of the Privy Coun-
cil relied on by one side or the other for deciding the question under
consideration. The Advocate General of Maharashtra laid much stress
on the principle enunciated in Queen v. Burah(*), which according to
him, has been consistently followed by the Federal Court and this
court. The principle is that when a 'question arises whether the pres-
cribed limits have been exceeded the court must look to the terms of
the instrument “by which affirmatively, the legislative powers were
created and by which, negatively, they were restricted. I what has
been done is legislation within the general scope of the affirmative
words which give the power, and if it violates no express condition or
restriction by which that power is limited ..:v............. it is not
for any court of justice to inquire further, or to enlarge constructively
those conditions or restrictions”. The- ratio of that decision is that
conditional legislation is to be distinguished from delegation of legis-
lative power and that conditional legislation is within the power of
the legislature in the absence of any express words prohibiting condi-
tional legislation. The oft-quoted words about the affirmative confer-
ment of power and absence of express restriction on the power are
used only to repel the contention that conditional legislation was
barred by implication. It is significant that if Queen v. Burah(*) is to
be treated as laying down the principle that the powers in a Constjtu-
tion must be conferred only in affirmative words the argument of the
respondents itself will suffer from the infirmity that it is only by neces-
sary implication from the language of Art. 368 (before the 24th
Amendment) that the source of the amending power can be said to
reside in that Article. There were n6 such words in express or affirma-
tive terms which conferred such a power, Indeed in Golak Nath's(®)
case there was a sharp divergence of opinion on this point, Subba Rao
C. J. with whom four other judges agreed held that the source of the
amending power was to be found in the provisions conferring resi-
duary provisions, namely, Art. 248 read with Entry 97 in the Seventh
Schedule, The other six judges including Hidayatullah J. were of the

_view that the power was to be found in Art. 368 itself,

In The Initiative and Referendum Act(*) the position briefly was
that the British North America Act 1867, s. 92, head I, which em-
powered 2 Provincial Legislature to amend the Constitution of the

(1) (1878) 3 A.C. 889 at pp. 904-5.

(2) (1967) 2 SCR. 762.
(®) [1919] A.C. 935.
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Province, “excepting as regards the office of the Lieutenant-Governor,”
excluded the making of a law which abrogated any power which the
Crown possessed through the Licutenant Governor who directly re-
presented the Crown. The Legislative Assembly of Manitoba passed
the Initiative and Referendum Act. It compelied the Lieutenant Gov-
ernor to submit a proposed law to a body of voters totally distinct from
the legislature of which he was the constitutional head. The Privy
Council was of the opinion that under the provisions of that law the
Licutenant Governor was rendered powerless to prevent a proposed
law when passed in accordance with the Act from becoming actual
law. The language of the Act could not be construed othcrwise than
as intended, scriously affecting the position of the Licutenant Gover-
nor as an integral part of the legislature and to detract from the
rights which were important in the legal theory of that position. Sec-
tion 92 of the Act of 1867 entrusted the legislative power in a Province
to its legislature and that legislature only. A body that has power of
legislation on the subjects entrusted to it, the ppwer being so ample as
that enjoyed by a Provincial legislaturc in Canada, could while “pre-
serving its own capacity intact seek the assistance of a subordinate
AENCY tiiuiiiinnennnn. but it does not follow that it can create and
endow with its own capacity a new legislative power not created by
the Act to which it owes own existence”.(*).

This case is more in point for consideration of validity of that
part of the 25th Amendment which inserted Art. 31-C but it illustrates
that an implied limitation was spelt out from the constitutional pro-
visions of the British North America Act 1867 which conferred legis-
lative power on the legislatures of provinces as constituted by that
Act.

McCawley v. The King(®) was another case involving .constitutional
questions. The legislature of Queensland (Australia) had power - to
include in an Act a provision not within the express restrictions con-
tained in the Order in Council of 1959. But inconsistent with the term
of the Constitution of Queensland, without first amending the term
in question under the powers of amendments given to it, the Indus
trial Arbitration Act of 1916 contained provisions = authorising the
Government in Council to appoint any Judge of the Court of Indus
trial Arbitration to be 2 Judge of the Supreme Court of Queensiand.

(1) Ihid at p. 945.
(®) (1920) A.C. 691.
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After explaining the distinction between a controlled and an uncon-
trolled Constitution, their Lordships proceeded to examine the con-
tention that the Constitution of Queensland could not be altered
merely by enacting legislation inconsistent with its article; it could
anly be altered by an Act which in plain and unmistakable language
referred to it; asserted the intention of the legislature to alter it, and
consequentially gave effect to that intention by its operative provisions.
That argument was repelled by saying(*).

“It was not the policy of the Imperial Legislature at any relevant
period to shackle or control in the manner suggested, the legisla-
tive power of the Nascent Australian Legislations”.

Section 5 of the Colonial Laws Validity Act 1865 was held to have
clearly conferred on the colonial legislatures a right to establish courts
of judicature and to abolish and reconstitute them. A question had
been raised that the Constitution Act of 1867 enacted certain funda- -
mental organic provisions of such a nature as to render the Constitu-
tion controlled. It was said that if a change of that nature was con-
templated, there would have been some indication in the very lengthy
preamble of the Act, of that intention. Their Lordships could observe
nowheie in the preamble the least indication that it was intended
for the first time to make provisions which were sacrosanct, or which
at least could only be modified by methods never previously required.
It was finally held that the legislature of Queensland was the master
of its own houschold except in so far as its power had in special cases

been restricted, No such restriction had been established and none
in fact existed.

The Advocate General of Maharashtra has sought to deduce the
following propositions from the dissenting judgment of Issacs and
Rich JJ of the Australian High Court which was approved by the
Privy Council in the above case :

(1) Unless there is a special procedure prescribed for amending
any part of the Constitution, the Constitution is uncontrolled
and can be amended by the manner laid down for enacting
ordinary law and, therefore, a subsequent law inconsistent
with the Constitution would pro-zanto repeal the Constitu-
tion.

(2) A Constiution largely or generally uncontrolled may con-
tain one or more provisions which prescribe a different pro-
cedure for amending them. In that case an ordinary law can-
not amend them and the procedure must be strictly followed
if the amendment is to be effected.

(1) Tbid p. 706.
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" (3) The implication on limitation of power ought not to be jm-
ported from general concepts buz only from express or neces-
sarily implied limitations (emphasis supplied).

(4) While granting powers to the colonial legislatures, the British
Parliament as far back as 1865 refused to put limitations of
vague character, but limited those limitations to objective
stangarg& ¢.g. statutes, statutory regulations, etc. to objective
standards.

We have already repelled at an carlier stage(*) the contention that
the only distinction between a  controlled and an uncontrolled Con-
stitution is that in the former the procedure prescribed for amending
any part of the Constitution has to be strictly followed. The second
proposition is of a similar nature and can hardly be disputed. As re-
gards the third and fourth proposition all that need be said is that im-
plied limitation which was sought in McCawley’s case by counsel for
the respondents was that the Queensland legislature should first amend
the Constitution and then pass an Act which would otherwise have been

inconsistent, for the Constitution had not been amended. That con-

tention in terms was rejected. The Constitution in McCawley'’s case was
uncontrolled and therefore the Queensland legislature was fulley em-
powered to enact any Constitution breaking law. Moreover Lord
Birkenhead in an illuminating passage in McCawley’s(*) case has him-
self referred to the difference of view among writers upon the subject
of constitutional law which may be traced “mainly to the spirit and
genius of the nation in which a particular Constitution has its birth™.
Some communities have “shrunk from the assumption that a degree of
wisdom and foresight has been conceded to their generation which
will be, or may be, wanting to their successors”. Those who have
adopted the other view probably believed that “certainty and stability
were in such a matter the supreme desiderata”. It was pointed out that
different terms had been employed by the text book writers to dis-

tinguish between those who contrasted forms of Constitution. It was

added :

“Their special qualities may perhaps be exhibited as clearly by
calling the one a controlled and the other an uncontrolled Consti-
tution as by any other nomenclature”.

Lord Birkenhead did not make any attempt to define the two
terms “controlled” and “uncontrolled” as precise legal terms, but mere-
Iy used them as convenient expressions.

(1) Pp. 70-71.
(2) 11920] AC. 691 at pp. 703-704.

-y
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The next case of importance is Atorney General for New South
Wales v. Trethowan.(*) The Constitution Act, 1902 enacted by the legis-
lature of New South Wales, was amended in 1929 by adding s. 7-A
which provided that no Bill for abolishing the Legislative Council
should be presented to the Governor for His Majesty’s assent until it
had been approved by a majority of the electors voting upon a submis-
sion made in accordance with the section, The same provision was to
apply to a Bill for repealing that section. In 1930 two Bills were passed
by the Legislature. One was to repeal 5. 7-A and the other to abolish
the Legislative Council. Neither of the two Bills had been -approved
in accordance with s, 7-A. Reference was made to s. 5 of the Colonial
Laws Validity Act 1865, which conferred on the Legislature of the
State full power to make laws infer alia in respect of the Con-
stitution in such “mannersand form” as might from time to time be
provided by any Act of Parliament Letters Patent, Colonial law in force
in the colony etc. It was held that the whole of s. 7-A was within the
competence of the legislature of the State under s. 5 of the Colonial
Laws Validity Act. The provision that the Bills must be approved by
the electors before being presented was a  provision as to form and
manner and accordingly the Bills could not lawfully be presented un-
less and until they had been approved by a majority of the electors
voting. A number of contentions were raised, out of which the follow-
ing may be noted :

(a) The Legislature of New South Wales was given by the Impe-
rial Statutes plenary power to alter the Constitution, powers
and procedure of such Legislature,

(b) When once the Legislature had altered either the Constjtu-
tion or powers and procedure, the Constitution and powers
and procedure as they previously existed ceased to exist and

. were replaced by the new Constitution and powers,

According to their lordships the answer depended entircly upon a
consideration of the meaning of s. 5 of the Colontal Laws Validity Act
read with s, 4 of the Constitution statute assuming that the latter sec-
tion still possessed some operative effect. The whole of 5. 7-A was held
to be competently enacted. The Privy Council, however, held that the
repealing Bill after its passage through both Chambers could not be
lawfully presented for the Royal assent without having first received
.the approval of the electors in the prescribed manner. In order to be
validly passed, the law must be passed in the manner prescribed by
5. 7-A which was in force for the time being. Trethowan’s case (supra)
fully illustrates how the Privy Council enforced such limitations even

(1) (1932) A.C. 526.
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though they were of a procedural nature which had been provided in
a constitutional statute relating to the form and manner in which any
such statute could be altered or repealed.

These decisions, in particular, {Trethowan's case) illustrate that
the Privy Council has recognised a restriction on the legislative powers
of a sovereign legislature even though that is confined only to the form
and manner laid down in a Constitution for amending the Constitu-
tion Act. In a country which still sticks to the theory of Parliamentary
sovercignty, limitations of any other nature would be regarded as some-
what non-conformist and unorthodox,

The decision of the Privy Council in the Bribery Commissioner v.
Pedrick Ranasinghe(') has been heavily relied on by both sides. On be-
half of the petitioners support has been sought from the observations
relating to rights regarded as fundamental, being unalterable. What had
happened there was that by virtue of s. 41 of the Bribery Amendment
Act 1956, a provision was made for the appointment of a Bribery Tribu-
nal which was in conflict with the requirement in s. 55 of the Ceylon
Constitution (Order in Council 1946), hereinafter calied the ~‘Ceylon
Constitution Act’, according to which the appointment of Judicial Offi-
cers was vested in the Judicial Service Commission. Section 29 of the
Ceylon Constitution Act provided by sub-s. (1) that subject to the
provisions of the Otder, the Parliament had the power to make laws
for the peace, order and good government of the island. By sub-s. (2)
it was provided that no such law shall (a) prescribe or restrict the free
exercise of any religion etc. 'This was followed by clauses (b), (c) and
{d) which set out further religious and racial matters, which according
to their Lordships, could not be the subject of legislation. In the words
of thejr Lordships “they represent the solemn balance of rights between
the citizens of Ceylon, the fundamental conditions on which inter se
they accepted the Constitution; and ‘these are thercfore unalterable
under the Constitution”. By sub-s. (3) any law made in contravention
of subss. (2) was to be void to the extent of such contravention. Sub-
section (4) may be reproduced below :—

“(4) In the exercise of its powers under this section, Parliament
may amend or repeal any of the provisions of this Order, or of
any other Order of Her Majesty in Council in its application -
to the Island :

Provided that no Bill for the amendment or repeal of aay of
the provisions of this Order shall be presented for the Royal Assent
unless it has endorsed on it a certificate under the hand of the
Speaker that the number of votes cast in favour thereof in the

(%) [1965] AC. 172,
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House of Representatives amounted to not less than two-thirds of
the whole number of Members of the House (including those not
present).

Every certificate of the Speaker under this sub-section shall be

conclusive for all purposes and shall nov be questioned in any court
of law”. ‘

The Bribery Améndment Act 1958 had not been enacted in accord-
ance with the provisions contained in sub-section (4) of s, 29 of the
Ceylon Constitution Act. As it involved a conflict with the Constitu-

tion, it was observed that a certificate of the Speaker as required by

sub-section (4) was a necessary part of the Act making process. The
point which engaged the serious attention of the Privy Council was that

when a sovereign Parliament had purported 10 enact a Bill and it had -

received the Royal, Assent, could it be a valid Act in course of whose
passing there was 2 procedural defect, or was it an invalid Act which
Parliament had no power to pais in that manner ? A distinction was
made while examining the appellant’s arguments between s. 29(3)
"which expressly made void any Act passed in respect of the matters
entrenched in and prohibited by s. 29(2); whereas s. 29(4) made no
such provisions, but merely couched the prohibition in procedural
terms. Reliance had been place on behalf of the appellant Bribery
Commissioner on the decision in McCawley's case. It was pointed out
that McCawley's case, so far as it was material, was in fact opposed to
the appellant’s reasoning. It was distinguished on the ground that the
Ceylon legislature had purported to pass a law which being in conflict
with s. 55 of the Ceylon Constitution Act, must be treated, if it was to
be valid, as an implied alteration of the constitutional provisions about
the appointment of judicial officers. It was held that such alterations,
even if expressed, could only be made by laws which complied with
the special legislative procedure laid down in s. 29(4). The Ceylon
Legislature did not have the general power to legislate so as to amend
its Constitution by ordinary majority resolutions such as the Queens-
land Legislature was found to have under s. 2 of its Constitution Act

The learned Advocate General of Maharashtra has referred to the
arguments in Ranasinghe’s case and has endeavoured to explain the
observations made about the entrenched provisions being unalterable by

" saying that the same were obiter. According to him it was not the
respondent’s case that any provision was unamendable, 'The references
to the solemn compact etc. were also obiter because the appeal did not
raise any question about the rights of religion protected by subs. (2) of

< 3.29 and the issues were entirely different. It is claimed that this ded-

sion supports the position taken up on behalf of the respondents that it
is only the form and manner which is material in a controlled Constitu-
tion 