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Thi s appeal by special |eave has been preferred by the State of
Raj ast han agai nst the common judgnent and order of the Hi gh Court
of Judi cature for Rajasthan at Jodhpur in D.B. Criminal Appea
No. 622 of 1999, D.B. Jail Appeal No.619 of 1999 and D.B. Crinina
Mur der Reference No.2 of 1999 whereby the High Court by its
i mpugned judgnent and order dated Decenber 21, 1999 allowed the
appeal s preferred by the respondent and declined the rmurder reference
made by the | earned Additional Sessions Judge for confirmation of the
sentence of death. W notice that both the criminal appeals were
preferred by the respondent herein, one fromjail and the other
presented through an advocate. The judgnment and order of the
Speci al Additional District and Sessions Judge (Wmen Atrocities),
Sri Ganganagar in Sessions Trial No.39 of 1998 dated Septemnber 29,
1999 sentencing the petitioner to death under Section 302 |I.P.C. was
set aside.

The respondent herein Kashi Ramwas married to Kal awati
(deceased) about seven years before the occurrence. ~They were
bl essed with two children, Suman (deceased) and Guddi (deceased)
aged two and half years and two and hal f nonths respectively. It
appears fromthe record that the rel ationship between themwas not
cordial and there were incidents of the respondent assaulting Kal anati
and treating her with cruelty. A Panchayat-had al so been convened at
the house of the father of the respondent, however, the respondent’s
fat her pleaded hel pl essness since the appellant did not pay any heed to
his advice. The result was that Kalawati stayed with her parents for
about two years. Later Harchand, father of the respondent assured her
parents that Kashi Ram had i nproved in his behavi our and, therefore,
Kal awati shoul d be sent to her natrinonial home. On being
convi nced, Kalawati was sent to her matrinonial hone.

The case of the prosecution is that after some tinme Kashi  Ram
again started m s-behaving in the same old nmanner and used to beat
his wife Kalawati off and on.

The case of the prosecution is that the respondent killed his

wi fe and two daughters on the night intervening 3rd and 4th February,
1998 and thereafter disappeared. The first information regarding the
i nci dent was given by Inder Bhan, PW6, a cousin of the father of

Kal awati (deceased). On the basis of information given by him a
formal first information report was drawn up and a case registered
agai nst the respondent under Section 302 IPC. The first information
was recorded at 10.15 a.m on February 6, 1998 in which the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

10

i nformant stated as foll ows: -

The respondent was nmarried to Kal awati (deceased) about

seven years before the occurrence. Kalawati used to cone to her
parents off and on in the first six nonths after marriage but it appears
that there were frequent quarrels between Kal awati and her husband
(respondent herein) who used to conplain that she had brought a

canel instead of a buffalo at the tine of marriage. He also
conpl ai ned that she was dark conpl exi oned. Things canme to such a
stage that Kalawati had to return to her parents. On the very next day,
the informant along with the father of the deceased and others went to
the father of the respondent nanely - Harchand and conpl ained to

hi m about the behavi our of his son. Har chand pl eaded hel pl essness

in the matter and advised themto do whatever they liked, since his
son was not under his control. |In these circunstances, Kal awati
continued to stay w th her parents for about one and half or two years.
One day, Harchand, father of the respondent cane to the house of the
father of Kalawati and assured himthat his son Kashi Ram

(respondent herein) had inproved in his behaviour and assured him

that she will be cared for in her matrinmonial hone. The father of the
deceased and other relatives after getting assurance fromthe brothers
of Harchand decided to send her back to her matrinonial honme. The
respondent along with- his father Harchand cane and the deceased
acconpani ed themto her matrinonial hone. . The respondent and his

wi fe Kalawati (deceased) were bl essed with tw daughters who were

two and half years and two and half nmonths old at the tine of
occurrence. The respondent and Kal awat i (deceased) resided with the
respondent’s parents for sonme time but about two nonths before the
occurrence the respondent shifted to a rented prem ses in Prem Nagar
M1k used to be sent to Kal awati’s house from her father’s

house, and her brother Manraj, PW2, used to supply mlk everyday.

On February 3, 1998 as usual Manraj, PW?2 had gone to supply mlKk.

His sister Kalawati told himnot to bring mlk in future. On the next
day, that is on February 4, 1998 Manraj PW2 noticed that the

entrance of the house of the respondent was | ocked. On enquiry, he
was told by a nei ghbour Gurdayal Singh that he had seen the

respondent and his fam |y nenbers till |ast evening but he did not
know where they had gone thereafter.

In the evening at about 5.30 p.m the nother of Kalawati (PW

5) canme to the informant and told hi mthat she suspected sonething,
and therefore, requested himto find out the whereabouts of the
respondent and his fam |y nenbers. The infornmant went on a notor-
cycle along with one Sheo Narayan (PW1) to search for the

respondent and his fam |y nenbers. On the way, he nmet Kashmri

Lal and another son of Harchand on the bridge. On enquiry they told
himthat the respondent along with his fam |y nmenbers may have

gone to the Suratgarh fair and that they were also waiting for them |In
the neantinme, Harchand father of the respondent also cane. The

i nfornmant asked themto cone to the house of the respondent rather
than wait on the bridge. Accordingly, they all proceeded towards the
house of the respondent on their respective vehicles, but as soon as
they canme near Prem Nagar, the two brothers of accused di sappeared
fromhis sight. At about 7.30 p.m the informant cane to the house of
the respondent and found the nmain entrance | ocked. The doors were
got opened and inside the house they found the dead body of Kal awati
lying on a cot and dead bodies of the two children |ying on another
cot. It was, therefore, alleged by the informant that the respondent
had commtted the nurder of his wife and two daughters and had
thereafter di sappeared.

Dr. Prem Arora, PW10 conducted the post nortem

exam nation of the dead bodies of Kalawati and her two children. On
Kal awati he found the following injuries:-

"Mark of ligature present on neck 2cmin w dth and
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knot present on back of neck, ligature mark is situated
just below the thyroid certilage and encircling neck
conpl etely. Base of mark is pale, dry and hard. One
cut section tissue belowligature nmark is dry and
white. No external injury present anywhere in body".

Death in his opinion was caused by asphyxia. In his opinion

death of the two children was al so caused by asphyxia. [In his opinion
deat hs had occurred 48 to 72 hrs. before the post-nortem exan nation
whi ch was conducted on February 7, 1998.

At the trial several wi tnesses were exam ned to prove the case

of the prosecution. PW1, Sheo Narayan, is the person with whom

PW6 | nder Bhan had gone to search for the respondent and his famly
nmenbers on the request of the nother of the deceased nanmely - PWS5,

Jai Kauri. He fully supported the case of the prosecution to the effect
that he had gone with the father of the respondent and |Inder Bhan,

PW5 to the house of the respondent in the evening of February 6,

1998 and after opening the nmamin gate and renoving the door fromthe
entrance of 'the house they entered the house and found the dead

bodi es |lying on two cots inside the house.

PW5, Jai Kauri, nother of the deceased has al so deposed to the
effect that her daughter was treated with cruelty by the respondent.
She has narrated the incidents which took place before deceased

Kal awati was sent back with her husband to her matrinonial home.

She has deposed that milk used to be delivered by her son Manraj,
PW2 at the house of 'the respondent and on February 3, 1998 when
Manr aj had gone to deliver mlk Kalawati had asked himnot to bring
mlk thereafter since mlk was to be supplied by her husband’ s el der
brother. She clained that she had gone to the house of the deceased
on Thursday, i.e. on February 5, 1998, but finding the doors |ocked
she had returned. She had made enquiries fromthe neighbourers, who
told her that they had seen them on Tuesday (February 3, 1998)
eveni ng but not thereafter. She had again gone to her daughter’s
house on Friday and it was again found | ocked. She grew suspicion
and, therefore, requested |Inder Bhan, PW6 and Sheo Narayan, PW1

to search for them

PW2, Manraj, a brother of deceased Kalawati has al so

narrated the incidents relating to the cruel treatment neted out to
Kal awati by her husband. According to this witness, he used to
deliver mlk at the house of the respondent, since the brother of Kash
Ram who used to supply mlk to them was ill. On February 3, 1998
when he had gone to supply mlk he was told by the respondent and

his sister Kalawati (deceased) to stop further supply of mlk. On
February 4, 1998 while returning home he had found the house of

Kal awati (deceased) |ocked. On the next day, when his nother PWS5,
went to the house of Kalawati, she also found the house | ocked. The
nei ghbourers had infornmed themthat Kalawati and Kashi 'Ram were

| ast seen on Tuesday evening (3.2.1998). Wen hi s npther again

went to the house of Kalawati on February 6, 1998 she found the

house | ocked and, therefore, she had requested |Inder Bhan and Sheo
Narayan to search for them This w tness has been cross-exam ned at

| ength but nothing has been elicited in his cross-exan nati on which
may discredit him The assertion of this witness that he has been told
by deceased Kal awati and her husband (respondent herein) on

Febraury 3, 1998 to stop supply of milk, went unchallenged in his
cross-exam nation. Only with a view to assure ourselves that this

wi tness had al so said so in his statenent recorded under Section 161
Crl.P.C. we read his police statenent and we find that he had said so
even in the course of investigation. W have |ooked into the case

di ary not as substantive evidence but only to verify whether PW2 had
omtted to say so in the course of investigation. The substantive

evi dence of PW2 that he had seen his sister and the respondent on




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of

10

February 3, 1998, has gone unchal |l enged.

The prosecution exam ned two witnesses Di nesh Kunar, PWS3

and Om Prakash, PW4 to prove that the respondent had nade an
extra-judicial confession before these two witnesses on February 17,
1998. The prosecution also relied on the evidence of recovery made
at the instance of the respondent pursuant to which a waist chord and
keys of the locks put on the two doors were recovered fromthe
possessi on of the respondent on February 18, 1998. The prosecution
al so exam ned several other witnesses to prove its case.

The trial court on an exhaustive consideration of the evidence

on record cane to the conclusion that the prosecution had successfully
established that the deceased Kal awati was | ast seen alive in her house
on February 3, 1998 and that Manraj, PW2 had seen her as well as

her husband in their rented premses. 1t also held that the prosecution
had proved that the two doors of the house were found | ocked on the
nor ni ng” of February 4, 1998 and that the concerned prosecution

wi t nesses entered the house after renoving the door on February 6,
1998. The house was al so found | ocked on February 4, 1998 when

the not her of deceased Kalawati had gone to her house. The tria

court relied on the recoveries nade of the weapon of offence nanely -
the wai st chord, and the keys of the two | ocks, from possession of the
respondent pursuant ‘to hi's statement recorded under Section 27 of the
Evi dence Act. Reliance was also placed by the trial court on the
extra-judicial confession said to have been nmade by the respondent
before PW 3 and 4. The trial court also found that the house was
found | ocked on February 4, 1998, and till he was arrested on

February 17, 1998, the whereabouts of the respondent were not

known. Even after his arrest hedid not offer any explanation and
even at the trial only denied the allegations nmade agai nst himw t hout
of fering any explanation for his absence during the crucial days.
Rel yi ng on these circunstances, and finding that the deaths were
honi ci dal as proved by the nedi cal evidence on record, the trial court
canme to the conclusion that the only inference that could be drawn
fromthe proved facts and circunstances was that the respondent after
conmitting the nurder of his wife and his two daughters | ocked the
house and di sappeared fromthe scene. He was arrested two weeks

later but failed to give any explanation in defence. ~Accordingly, the
trial court finding the respondent guilty of the offence punishable
under Section 302 | PC sentenced himto death having regardto the

hei nous nature of the crime commtted by himin which three innocent
lives were lost including two infants.

On appeal, the High Court reversed the findings of fact

recorded by the trial court and acquitted the respondent. Before
adverting to the other incrimnating circunmstances we nay at the
threshold notice two of themnanely - the circunstance that the
respondent made an extra-judicial confession before PW 3 and 4, and
the circunstance that recoveries were nmade pursuant to his statenent
made in the course of investigation of the waist chord used for
strangul ati ng Kal awati (deceased) and the keys of the | ocks which
were put on the two doors of his house. The Hi gh Court has

di shelieved the evidence | ed by the prosecution to prove these
circunst ances and we find ourselves in agreement with the High
Court. There was really no reason for the respondent to nake a

conf essional statement before PW 3 and 4. There was nothing to
show that he had reasons to confide in them The evidence appeared
to be unnatural and unbelievable. The H gh Court observed that

evi dence of extra-judicial confession is a weak piece of evidence and
though it is possible to base a conviction on the basis of an extra-
judicial confession, the confessional evidence nust be proved |ike any
ot her fact and the val ue thereof depended upon the veracity of the
wi tnesses to whomit was made. The High Court found that PWS3

Di nesh Kumar was known to Manraj, the brother of deceased
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Kal awati. PW3 was neither a Sarpanch nor a ward nmenber and,
therefore, there was no reason for the respondent to repose faith in
himto seek his protection. Similarly, PM4 adnmitted that he was not
even acquainted with the accused. Having regard to these facts and
ci rcunmst ances, we agree with the H gh Court that the case of the
prosecution that the respondent had nade an extra-judicial confession
before PW-3 and 4 nust be rejected.

So far as the recoveries are concerned, the Hi gh Court has not

accepted the sane since PW6, Inder Bhan admitted in the course of

his cross-exanination that the wai st chord which had been used for
strangul ati ng Kal awati was recovered nuch earlier fromthe scene of

of fence by the police itself. Mdyreover, the waist chord as well as the
keys were not even produced before the Court. It may be that sone

ot her witnesses have stated that the waist chord was not recovered
fromthe spot, but inthe facts of the case the benefit of doubt nust go
to the accused.

The nost i'nportant circunstance that the respondent was | ast

seen with the deceased on February 3, 1998 whereafter he had

di sappeared and his house was found l'ocked and that he had offered
no expl anati on what soever, was di sposed of by the H gh Court in one
short paragraph observing that there was nothing unusual if the
accused was seen in the conmpany of his own famly menbers in his
house. On such reasoning, the Hi gh Court held that the circunstantia
evi dence relied upon by the prosecution was not strong enough to
sustain the conviction of the respondent. Accordingly, the Hi gh Court
al l owed the appeal s preferred by the respondent and declined the
death reference made by the trial court for confirmation of the
sentence of death.

We have been taken through the entire evidence on record. The

nedi cal evidence on record clearly proves that the death of Kal awati
and her two m nor daughters was homi ci dal” caused by strangul ati on

The cause of death was asphyxia.~ It is also established on record that
the deceased was | ast seen alive inthe conpany of respondent on
February 3, 1998 at her house. The prosecution has al so successfully
establ i shed the fact that the house was found | ocked on the norning of
February 4, 1998 and continued to remain |locked till it was opened
after renoving the door on February 6, 1998. Throughout this period
the respondent was not to be seen and he was arrested only on

February 17, 1998. Neither at the tinme of his arrest, nor in‘the course
of investigation, nor before the Court, has the respondent given any
expl anation in defence. He has not even furnished any explanation as
to where he was between February 4, 1998 and February 17, 1998. It
has been argued on behal f of the prosecution that this npst inportant
ci rcunst ance has been conpletely ignored by the High Court. The

case of the prosecution substantially rested on this circunstance. The
respondent was obliged to furnish sone explanation in defence. He
coul d have expl ai ned where he was during this period, or he could

have furni shed any ot her explanation to prove his innocence. Counse
for the respondent on the other hand, contends that though the
respondent furnished no expl anati on whatsoever, there is evidence on
record to prove that he had gone to attend Suratgarh fair wth his
famly menbers. A question, therefore, arises whether the

presunption under Section 106 of the Evidence Act may be drawn

agai nst the respondent in the facts of the case, since the facts as to
where he was during the rel evant period and when he parted conpany
with the deceased, were matters within his special know edge the
burden of proving which was cast upon him by | aw

Learned counsel for the State strenuously urged before us that

the H gh Court conmmitted an apparent error in ignoring the evidence
on record which disclosed that the respondent was |ast seen with
deceased Kal awati in his house on February 3, 1998 late in the
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afternoon. Thereafter, he was not seen by anyone and his house was
found | ocked in the norning. The evidence of PW5, nother of the
deceased Kal awati, and her brother Manraj, PW2, clearly prove the
fact that the house was found | ocked on February 4, 1998. The

evi dence al so establishes beyond doubt that the doors were renoved
and dead bodi es of the deceased Kal awati and her daughters were
found inside the house on February 6, 1998. In these circunstances,
the di sappearance of the respondent was rather suspicious because if
at all only he could explain what happened thereafter. He, therefore,
submitted that in the facts of the case, in the absence of any

expl anati on offered by the respondent, an inference nust be drawn
agai nst the respondent which itself is a serious incrimnating

ci rcunst ance agai nst him = He has supported his argunment relying
upon several decisions of this Court.

Bef ore adverting to the decisions relied upon by the counsel for

the State, we may observe that whether an inference ought to be
drawn under Section 106 IPC is a question which nust be determ ned
by reference to proved. It is ultimately a matter of appreciation of
evi dence ‘and, therefore, each case nust rest on its own facts.

In Joseph s/o Kooveli Poulo Vs. State of Kerala (2000) 5 SCC

197; the facts were that the deceased was an enpl oyee of a school

The appel |l ant representing hinmself to be the husband of one of the
sisters of Gracy, the deceased, went to the St. Mary's Convent where
she was enpl oyed and on a fal se pretext that her nother was ill and
had been adnmitted to a hospital took her away with the perm ssion of
the Sister in charge of the Convent, PW5. The case of the
prosecution was that later the appellant not only raped her and robbed
her of her ornanents, but also laid her on the rail track to be run over
by a passing train. It was also found as a fact that the deceased was
| ast seen alive only in his conpany, and that on information furnished
by the appellant in the course of investigation, the jewels of the
deceased, which were sold to PW11 by the appellant, were seized.
There was cl ear evidence to prove that those jewels were worn by the
deceased at the tinme when she left the Convent with the appellant.
When questioned under Section 313/ Cr.P.C., the appellant did not

even attenpt to explain or clarify the incrimnating circunstances

i ncul pati ng and connecting himwith the crine by his adamant ‘attitude

of total denial of everything. |In the background of such facts, the
Court hel d: -
"Such incrimnating |inks of facts could, if at all, have

been only expl ained by the appellant, and by nobody

el se, they being personally and exclusively wthin his
know edge. O late, courts have, fromthe falsity of
the defence plea and fal se answers given to court,
when questioned, found the mssing |links to be
supplied by such answers for conpleting the chain of
incrimnating circunstances necessary to connect the
person concerned with the crime comritted (see State
of Maharashtra Vs. Suresh, (2000) 1 SCC 471). That

m ssing link to connect the accused \026 appellant, we
find in this case provided by the blunt and outri ght
deni al of every one and all the incrimnating

ci rcunst ances pointed out which, in our view, with
sufficient and reasonable certainty on the facts
proved, connect the accused with the death and the
cause for the death of G acy".

In Ram Gul am Chaudhary and Ors. Vs. State of Bihar (2001)

8 SCC 311; the facts proved at the trial were that the deceased boy

was brutally assaulted by the appellants. Wen one of them decl ared
that the boy was still alive and he should be killed, a chhura bl ow was
inflicted on his chest. Thereafter, the appellants carried away the boy
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who was not seen alive thereafter. The appellants gave no expl anation
as to what they did after they took away the boy. The question arose
whet her in such facts Section 106 of the Evidence Act applied. This
Court hel d:

"I'n the absence of an explanation, and considering the
fact that the appellants were suspecting the boy to
have ki dnapped and killed the child of the famly of
the appellants, it was for the appellants to have
expl ai ned what they did with himafter they took him
away. Wen the abductors withheld that information
fromthe court, there is every justification for draw ng
the inference that they had murdered the boy. Even

t hough Section 106 of the Evidence Act may not be
intended to relieve the prosecution of its burden to
prove the guilt of the accused beyond reasonabl e
doubt, but the section would apply to cases like the
present, where the prosecution has succeeded in
proving facts fromwhich a reasonable inference can

be drawn regardi ng death. The appellants by virtue of
their special know edge nust offer an expl anation

whi ch might |lead the Court to-draw a different

i nference".

I n Sahadevan al i as/Sagadevan Vs. State represented by
| nspector of Police, Chennai (2003) Vol . 1 SCC 534, the prosecution
established the fact that the deceased was seen in the conpany of the

appel l ants fromthe norning of March 5, 1985 till at least 5 p.m on
that day when he was brought to his house, and thereafter his dead
body was found in the norning of March 6, 1985. In the background

of such facts the Court observed:

"Therefore, it has becone obligatory on the
appel l ants to satisfy the court as to how, where and
i n what manner Vadivelu parted conmpany with

them This is on the principle that a person who is
| ast found in the conpany of another, if later found
m ssing, then the person with whom he was | ast

found has to explain the circunstances in which

they parted conmpany. |In the instant case the
appel l ants have failed to discharge this onus. In
their statenment under Section 313 CrPC they have

not taken any specific stand what soever".

It is not necessary to multiply with authorities. The principle

is well settled. The provisions of Section 106 of the Evidence Act
itself are unanbi guous and categoric in |laying down that when any

fact is especially within the know edge of a person, the burden of
proving that fact is upon him Thus, if a person is |last seen with the
deceased, he nmust offer an explanation as to how and when he parted
conpany. He must furnish an expl anation which appears to the Court

to be probable and satisfactory. If he does so he nust be held to have

di scharged his burden. |If he fails to offer an explanation on the basis
of facts within his special know edge, he fails to discharge the burden
cast upon himby Section 106 of the Evidence Act. 1In a case resting

on circunstantial evidence if the accused fails to offer a reasonable
expl anation in discharge of the burden placed on him that itself

provides an additional link in the chain of circunstances proved
against him Section 106 does not shift the burden of proof in a
crimnal trial, which is always upon the prosecution. It lays down the

rul e that when the accused does not throw any |ight upon facts which
are specially within his know edge and whi ch coul d not support any
theory or hypothesis conpatiable with his innocence, the Court can
consider his failure to adduce any expl anation, as an additional |ink
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whi ch conpletes the chain. The principle has been succinctly stated
in Re. Naina Mhd. AR 1960 Madras, 218.

There is considerable force in the argurment of counsel for the

State that in the facts of this case as well it should be held that the
respondent havi ng been seen |last with the deceased, the burden was

upon himto prove what happened thereafter, since those facts were
within his special know edge. Since, the respondent failed to do so, it
must be held that he failed to discharge the burden cast upon him by
Section 106 of the Evidence Act. This circunstance, therefore,
provides the nmissing link in the chain of circunstances which prove

his guilt beyond reasonabl e doubt.

Counsel for the respondent submitted that no reliance can be

pl aced on the evidence of Manraj, PW2, the brother of the deceased,
who stated that when he had gone to the house of the deceased on
February 3, 1998 he had seen his sister as well as the respondent in
the house and he was asked not to bring mlk thereafter since
alternative arrangement had been nmade. This statenent of Manraj,

PW 2 was not even challenged in his cross-exanination. Even in the
course of -investigation Manraj, PW2 had nade a statement to the

sane effect. 1t cannot therefore, be said that he had introduced this
fact for the first tinme at the trial. Learned counsel subnitted that the
af oresai d statenent ‘of PW2 was not specifically put to the accused
when he was exam ned under Section 313 Cr.P.C.. That nay be so,

but in the facts of the case, we find that by such om ssion no prejudice
has been caused to the appellant. Manraj, PW2 had deposed in his
presence and was exhaustively cross-exani ned by counsel appearing

for him The statenent of Manraj, PW2 regarding his having seen

the deceased | ast in the company of the respondent was not even
chal l enged in his cross-exam nation. Mreover, fromthe trend of the
answers given by the respondent in his examination under Section 313
Cr.P.C., it appears that the respondent nmade only a bald denial of al
the incrimnating circunmstances put to him and had no explanation to
of fer.

It was then submitted on behal f of the respondent that the
nei ghbourers who had stated that they had seen the respondent and
deceased Kal awati on the evening of February 3, 1998 were not

exam ned by the prosecution. In view of the evidence of PW2,
Manraj who proved this fact, the non-exam nation of those w tnesses
does not have any adverse effect on the case of the prosecution. It

was al so subnmitted that there is no evidence to show that the
respondent No.1 was abscondi ng after the occurrence. Fromthe facts
proved on record it is established that on February 4, 1998 t he house
was found | ocked. The sane was the position on February 5, 1998.

when PW5, Jai Kauri, mother of deceased Kal awati visited the house

of her daughter and found the house | ocked. Finding the house al so

| ocked on February 6, 1998, she becane anxious to know about the

wel fare of her daughter and, therefore, she went to the informant, PW
6 and requested himto find out the whereabouts of “her daughter

Kal awati and nenbers of her family. These facts clearly prove that
whil e the doors of the house of the respondent were | ocked, he was
nowhere on the scene. The fact that PW-1 and 6 went in search of

the respondent and the deceased and their children, and were inforned
by the respondent’s brother that he nay have gone to Suratgarh fair
also points in the sane direction. Obviously, therefore he was
abscondi ng after commi ssion of the offence. |In fact, he never
appeared on the scene till his arrest on February 17, 1998. There is,
therefore, abundant evidence to prove that the respondent was

tracel ess between February 4, 1998 and February 17, 1998. Reliance

pl aced by counsel on the decision of this Court in P. Mni Vs. State
of Tami| Nadu (2006) 3 SCC 161, is of no avail in the facts and

ci rcunst ances of this case
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It was lastly submtted that in his exam nation under Section

313 Cr.P.C. though the circunstance regardi ng his having been seen

on the evening by his neighbourers on February 3, 1998 was put to the
respondent accused, the name of PW2 was not mentioned as a person

who had al so seen himon that day with the deceased. The fact

remains that the incrimnating circunstance was put to the accused

and his response was a bald denial. W do not find that any prejudice
was caused to the respondent by not nentioning the name of PW2,

when the incrimnating circunstance appearing agai nst himwas put to
hi m

In the facts and circunstances of the case, we are satisfied that
this appeal ought to be all owed. The Hi gh Court conpletely brushed
asi de the nost incrimnating circunstance which was proved by the
prosecution nanely - that the respondent was |ast seen with his wife
on February 3, 1998 whereafter the house was found | ocked and the
respondent was not to be seen anywhere. He continued to be tracel ess
till February 17, 1998 when he was arrested. The respondent did not
of fer any explanation in defence and his response to all the

i ncrimnating circunstances put to himin his exam nati on under
Section 313 Cr:P.C. was a bald denial.

The follow ng incrimnating circunstances are clearly
est abl i shed agai nst 't he respondent
a) That he was not oncordial terns with his wife Kalawati.

b) On the evening of February 3, 1998 he was seen in his house
with his w fe Kal awati (deceased).

c) The house of the respondent was found | ocked on the 4th, 5th
and 6th February, 1998.

d) On February 6, 1998 when hi s house was opened the dead

bodi es of his w fe and daughters were found, and the nedica

evi dence established that they had been strangul ated to death, the
cause of death being asphyxi a.

e) Since the respondent was not traceable the nother of the
deceased PW5, Jai Kauri became anxious to know about their

wher eabouts and requested PW-1 and 6 to search for 'them

f) In the course of investigation the respondent never appeared

at any stage, and for the first time he appeared on the scene when he
was arrested on February 17, 1998.

g) Even after his arrest he did not offer any explanationas to
when he parted company with his wife nor did he offer any

excul patory explanation to discharge the burden under Section 106 of
the Evi dence Act.

These incrimnating circunstances in our view forma conplete

chain and are consistent with no other hypothesi s except the guilt of
the accused respondent. |If he was with his wife on the evening of
February 3, 1998, he shoul d have expl ai ned how and when he parted
conpany and/or offered sone plausible explanation excul pating him
The respondent has not pleaded alibi, nor has he given an expl anation
whi ch may support his innocence.

We are aware of the fact that we are dealing with an appea

agai nst acquittal, but having appreciated the evidence on record we
have cone to the conclusion that the H gh Court has conpletely given
a go bye to the nost inportant incrininating circunstance which
appear ed agai nst the accused respondent. |In the facts and

ci rcunst ances of the case the nobst incrimnating circunstance about
the respondent being seen with his wife on February 3, 1998 and

di sappearing thereafter, and his failure to offer any expl anati on when
arrested, has been conpletely ignored by the Hi gh Court by sinmply
recording the finding that there was not hing unusual in the husband
being found with the wife in his house. The High Court failed to
appreci ate the other co-related circunmstances nanely - his
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di sappearance thereafter |ocking of the house, and his failure to offer a
sati sfactory explanation in defence. Thus, the H gh Court has ignored

i mportant clinching evidence which proved the case of the

prosecution. Therefore, interference with the judgment of the High

Court is warranted.

In the result, we allow this appeal and set aside the inpugned

j udgrment and order of the High Court. On the question of sentence,
having regard to the fact that the offence took place in February 1998
and the respondent was acquitted by the Hi gh Court, we sentence him

to inmprisonnent for life. The respondent nay have been rel eased
pursuant to order of this Court dated 1.9.2000 issuing bail able warrant
of arrest. Hi s bail bonds are cancelled and he is directed to be taken
into custody forthwith to serve out his sentence.




