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Deceased was owner-of two Maruti vans. The sanme were used to be
plied on hire. On or about 11.07.1995, he brought the vehicle bearing
Regi strati on No. DDA 3665 at the taxi stand of Hansi. It was hired by
someone. He did not return thereafter. A search was made but he coul d not
be traced. On or about 22.07.1995, Rajbir (PW9) received an information
that one Maruti van had been seen abandoned and recovered by the police.
He went to the Police Station, Narnaud. It was identified to be the sane
vehi cl e which was owned by the deceased. Stains of blood were also
noticed inside the Maruti van. A First Information Report was | odged by
hi m on the sane day, whereupon a case under Section 364 |PC was
instituted. On the next day i.e. on 24.07.1995, a dead body was recovered
froma canal. The dead body was in such a condition that it did not bear any
mark of identification. An inquest was conducted. The dead body was
identified by Jai Singh (PW13) and Satbir Singh on the basis of
identification of the clothes found on the person of  the deceased, which
were said to have been stitched by the said Satbir Singh. He had, however,
not been exam ned. A statenent was nade by Ram Ki shan (PW 10) before
the police on 25.07.1995 alleging that the appellant and his three associ ates
had hired the taxi of the deceased. On the next day, i.e. on 26.07.1995,
Bal wan Singh (PW11) made a statement before the Investigating Oficer
alleging that he was given a lift by the deceased in the said Maruti van upto
Village Mundhal, in which the accused persons were al so travelling.

Appel | ant was arrested on 29.07.1995. On his personal search, a
purse belonging to the deceased was recovered. A pistol and two cartridges
were also said to have been recovered. One electricity bill of the deceased
as al so his photograph were also allegedly recovered. He allegedly nmade a
confession |l eading to recovery of the nunber plate of the vehicle froma
wel | . Suresh, another accused, was al so arrested and one ring of silver on
whi ch the word " Uned’ was inscribed was recovered from him

There appears to be sone controversy as to whether a pistol was al so
recovered fromhimor not. He also nade a confessional statenent.
Appel | ant al so made a confessional statenment. Another accused Charanjit
was al so arrested and a watch of HMI make was recovered from hi'm
which was also identified by Rajbir (PW9) to be belonging to the deceased.

Upon conpl etion of the investigation, charges under Sections
364/ 302/ 201 read with Section 34 I PC were franed agai nst the appell ant
and the other accused persons.

The prosecution in support of its case exam ned as nany as 20
wi t nesses. Wiereas, other accused persons, nanely, Naresh, Charanjit and
Suresh were given the benefit of doubt, the appellant was convicted for the
of f ences puni shabl e under Sections 364/302 and 201 | PC and Section 25 of
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the Arns Act. He was sentenced to undergo inprisonnent for life and to

pay a fine of Rs.10,000/-, for the offence puni shable under Section 302 |PC,
in default whereof to undergo rigorous inprisonnent for a period of one

year. He was sentenced to undergo rigorous inprisonnent for a period of
three years and to pay a fine of Rs. 5,000/- for comm ssion of the offence
puni shabl e under Section 201 IPC, in default whereof to undergo rigorous

i mprisonnment for a period of six nmonths. He was sentenced to undergo
rigorous inprisonment for a period of 7 years and to pay a fine of Rs.
10,000/ - for the offence punishable under Section 364 IPC, in default

wher eof to undergo rigorous inprisonment a period of one year,. He was

al so sentenced to undergo rigorous inprisonnent for a period of 3 years and
to pay a fine of Rs.5,000/- for the offence punishable under Section 25 of the
Arms Act, in default whereof to undergo rigorous inprisonment for a period

of 6 months,. Al the sentences, however, were directed to run concurrently.
An appeal preferred by the appellant herein thereagai nst was di sm ssed by
the Hi gh Court.

Al the four accused were charged for comm ssion of the sane
of fences. / The distinctive features for singling out the appellant in recording
a judgrment of conviction against him while acquitting the other three
accused persons, appear to be

(i) Recovery of pi-st ol and cartridges as al so sone
bel ongi ngs of the deceased i ncl udi ng his photograph and
the electricity bill

(ii) Conf ession of the appellant that he had thrown the nunber
plate of 'the vehicle bearing Registration No. DDA 3665 in

a well and consequent recovery thereof.

M. Prem Mal hotra, |earned counsel appearing on behalf of the
appel l ant woul d, in support of the appeal, submt

(1) The | earned Trial Judge as also the Hi gh Court commtted a serious
error in passing the inpugned judgnment insofar as they failed to take

into consideration the fact that recovery of the articles at the behest of
the appellant was not free from doubt.

(2) The Trial Court having disbelieved the testinony of Bal wan Si ngh
(PW11) being wholly unreliable, there was nothing 'to connect the
appellant with the crinme on the basis of the statenents of PW10

al so, whose evidence was al so not free from doubt.

(3) Identification of the dead body itself is doubtful as the colours of the
cl othes, on the basis whereof it was identified, as disclosed inthe
First Informati on Report, and the evidence of the Investigating Oficer

in his inquest report, are different.

The | earned counsel appearing on behalf of the State, on the other
hand, woul d subnmit that as fromthe evidence of PW10, it would appear that
the deceased was | ast seen with the appellant as also in view of recovery of
articles belonging to the deceased and the nunber. plate of the vehicle from
him all the links in the chain to point out the guilt only to the accused, nust
be held to have been conpleted.. Strong reliance, in this behalf, has been
pl aced on State of Rajasthan v. Kashi Ram [2006 (11) SCALE 440].

The entire prosecution case apart fromthe recovery “is based on the
evi dences of the conplainant (PW9), Ram Ki shan (PW 10) and Bal wan
Singh (PW11). As the testinony of Balwan Singh has been found to be
unreliable by the |l earned Trial Judge, we need not take the same into
consi derati on.

Bef ore, however, we exam ne the testinonies of sonme of the
prosecution witnesses, we nay notice certain special features of this case.

The dead body was recovered after 14 days. It was not in an
identifiable condition
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The dead body was said to have been identified by Jai Singh (PW
13). He stated that the clothes seened to be of Ured Singh. He was, thus,
not definite thereabout. He even could not state the direction of flow of
water of the canal. It is of sone significance that according to himthe dead
body was touchi ng both sides of bank of the canal, which appears to be
i mpr obabl e.

According to Santa Singh (PW18), who is an Assistant Sub
I nspector, the dead body was identified by Rajbir (PW9) and two others.
He did not disclose as to who the other two persons were.

Dr. Basant Lal Sirohiwal (PW12), who conducted the post-nortem
exam nation on the dead body of Umed Singh, in his deposition stated

"\ 005The dead body was emitting foul snell. Height of the
dead body on articul ati on was about 168 cns. The body
was partially skeletinised form  Maggots were craw ing
al over the body. Water weeds were present at pl aces.
Skul | bones were exposed. Facial bones were exposed.
Short bones of hand was exposed. Ribs were exposed

along with sternum Theracic viscera was mssing. Linb
bones of |ower extremties inthe region of tibia fibula
were exposed. The left foot was attached only with the
tag of soft tissues. Right foot was missing. Stunp of
penis was identifiable. Public heirs were 3 to 4 cns and
bl ack in col our."

The dead body was identified before the Autopsy Surgeon by Satbir
Singh son of Dalip Singh and Ram Chander son of Shree Ram |In the First
Informati on Report, the clothes, which were worn by the deceased, as
di scl osed by PW9 Rajbir, was said to be of blue colour with white stripes.
The clothes were identified on the basis of the fact that the same had been
tailored by Satbhir Singh. He was one of the brothers of the deceased. He had
not been exam ned for reasons best knownto the prosecution. The
identifiable tailoring mark on the basis whereof, the 'clothes were said to
have been identified had al so not been proved. In the First Information
Report, the description of the deceased was given as under

"Wheatish col our, stout body, height approximtely 5 -

6", aged 35 years, wearing pants and shirt of blue col our
with white stripes and he is sporting small beard\005"

However, in the inquest report, the shirt found on the dead body was

said to be of creamcolour. 1In the post-nortemreport, the colour of the shirt
was said to be bluish brown |lying separately with the body and torn at
places. It is, therefore, difficult to agree with the findings of the learned

Trial Judge and the High Court in regard to the identification of the dead
body with reference to the clothes found on the dead body.

The | earned Trial Judge relied upon the recovery of a pistol fromthe
appel lant. A pistol was said to have been recovered al so from Naresh, as
woul d appear fromthe statenment of the first informant PW9 hinself. Only
one pistol was recovered . Wy recovery of the pistol from Naresh has been
di shelieved while accepting recovery thereof fromthe appel |l ant ‘has not been
expl ai ned.

Even in regard to the arrest of the accused, there exist sone
di screpanci es i nsofar as whereas according to PW9, it was the police party,
who had arrested them according to A.S.1. Prem Chand (PW17), while
they were going to Village Hansi on receipt of a secret information, Rajbir
and Balwan Singh net themat the taxi stand and later on the accused were
found in the village.

| shwar Singh (PW16) is also a Police Oficer. According to him
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nanes of the arrested accused persons were Naresh, Ranjit, Ranbir and
anot her whose name was not known to him Before the Trial Court he
wongly identified Charanjit as Ranjit and Suresh as Naresh.

As noticed herei nbefore, PW9 spoke of recovery of the pistol from
Nar esh, but according to Ni hal Singh (PW20), it was recovered fromthe
appellant. In regard to the recovery of purse, it is significant to notice a
court question put to PW9, which is in the following terns :

"As per your statenment only Naresh and Charanjit were

taken into custody at Anaj Mandi. How the purse was
taken fromthe possession of Hatti accused in your
presence.

Ans. . Hatti was arrested |ater on and the purse was

taken into possession fromhimin nmy absence. Nothing
was recovered fromHattiin nmy presence\ 005"

No expl anation in this behalf is available on record.

The i nformant hi mself was declared hostile. PW9 accepted that he
had appeared as a wi'tness against Hatti in the court in connection with the
nurder of one Kishan driver. He had also given evidence in that case
regarding arrest and recoveries of articles from Naresh and Charanjit. Ram
Ki shan (PW 10) al so told about recovery of a- pistol fromthe appellant al one
and a silver ring from Naresh. They do not say that two different pistols
were recovered fromthe appell ant” and Naresh separately. One of the
wi t nesses must have been telling lie before the court. |If recovery from
Nar esh has not been believed, on identical evidence it is difficult to accept
the case of the prosecution with regardto the appell ant.

According to PW10, he went to Haridwar on 12.07.1995 and cane
back on 24.07.1995. He was not even infornmed about the fact that the
deceased was missing. His statenment, as noticed hereinbefore, was recorded
only on 25.07.1995. He allegedly nmade a statenent to the effect that the
appel l ant and his associates were known to him After he nade the said
statement, he was taken to the Village Bass. The accused having not been
found there and having been told that they were at Badchhaper. He went
there and Police arrested both Hatti and Naresh together. ~Therefore, the
arrest of the said accused nmnust have taken place on 25.07.1995. The
I nvestigating Oficer, however, stated that they were arrested on
29.07.1995. It is, therefore, difficult to accept that he is a reliable wtness or
the theory that the deceased was | ast seen with the appellant had been
est abl i shed.

The testinonies of PW11, as noticed herei nbefore, had not been
relied upon by the learned Trial Judge.

It may be true that there had been some recoveries fromthe appell ant
including a purse and an electricity bill; but then a ring was al so recovered
from Naresh. He has been acquitted. A watch was recovered from anot her
accused. The only distinctive features to hold the appellant guilty of
conmi ssion of the offences, while acquitting the other three are only 'l ast
seen’ and a confession |eading to recovery of nunber plate of the vehicle.

O her accused were also |ast seen with the deceased, if PW10 is to be
bel i eved.

The evi dence of |ast seen by itself apart from having not been proved
in this case cannot be of nuch significance. It may provide for a link in the
chain. But unless the tine gap between the deceased of having been | ast
seen in the conpany of the accused persons and the nmurder is proximte, it
is difficult to prove the guilt of the accused only on that basis.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 6

I n Ranr eddy Raj esh Khanna Reddy and Another v. State of Andhra
Pradesh [(2006) 10 SCC 172], this Court noticed

"27. The | ast-seen theory, furthernore, comes into play
where the time gap between the point of tine when the
accused and the deceased were | ast seen alive and the
deceased is found dead is so small that possibility of any
person other than the accused being the author of the
crinme becones inpossible. Even in such a case courts
shoul d 1 ook for some corroboration

28. In State of U.P. v. Satish [(2005) 3 SCC 114], this Court
observed

"22. The | ast-seen theory cones into play where
the tinme-gap between the point of time when the
accused and the deceased were last seen alive and
when the deceased is found dead is so small that
possi bility of any person other than the accused
bei ng the author of the crinme becones inpossible.
It would be difficult in some cases to positively
establish that the deceased was | ast seen with the
accused when there is-a long gap and possibility of
ot her persons coming in between exists. In the
absence of any other positive evidence to concl ude
that the accused and the deceased were last seen
together, it woul d be hazardous to cone to a
conclusion of guilt in those cases. In this case there
is positive evidence that the deceased and the
accused were seen together by w tnesses PW 3

and 5, in addition to the evidence of PW2."

[ See al so Bodh Raj @Bodha & Ors. Vs. State of
Jammu & Kashmir AIR 2002 SC 3164.]1"

[ See also State of CGoa v. Sanjay Thakran and Anr. JT 2007 (5) SC
146]

There cannot be any doubt that conviction can be based on
circunstantial evidence, but therefor the prosecution nust establish that the
chain of circumstances only consistently point tothe guilt of the accused and
is inconsistent with his innocence. Circunstances, as i's well known, from
which an inference of guilt is sought to be drawn are required to be cogently
and firmy established. They have to be taken into consideration
cunul atively. They nust be able to conclude that within all human
probability the accused conmitted the crinme. [See Geej aganda Sonai ah V.

State of Karnataka - AR 2007 SCw 1681].

Rel i ance has been pl aced by the | earned counsel for the State on a
decision of this Court in Kashi Ram (supra), wherein it was held that the
incrimnating circumstances nust forma conplete chain and nmust be
consi stent with no other hypothesis except the guilt of the accused.

Therein, this Court was dealing with a case where the accused had
killed his wife and two daughters. As in the aforenentioned situation, when
the deceased were | ast seen the respondent therein, Section 106 of the Indian
Evi dence Act was held to be applicable. As in a case of that nature,
probability of a wife being nurdered by an outsider nay ordinarily be rul ed
out, failure to offer an explanation by the husband in the aforenentioned
situation would itself be a circunstance which may be taken into
consideration therefore. [See also Raj Kumar Prasad Tamarkar v. State of
Bi har & Another \026 2007 (1) SCALE 19 \026 Para 24 & 25].

The said decision, in our opinion, is not applicable to the fact of the
i nstant case.
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The | earned counsel for the State would subnit that recovery of the
articles would raise a presunption under Section 114 of the |Indian Evi dence
Act. Application of such a presunption is linited. A presunption rmay be
in respect of comm ssion of theft or receipt of stolen property; if a person is
found to be in possession of the property belonging to the deceased, but on
such presunption alone, the appellant coul d not have been convicted for
conmi ssion of nmurder particularly when on the sane evi dence ot her persons
had been given benefit of doubt.

Havi ng regard to the peculiar facts and circunstances of the case, we
are inclined to extend the sane benefit to the appellant herein

The i mpugned judgnment of the High Court, therefore, cannot be
sust ai ned, which is set aside accordingly. The appeal is allowed. The
appel  ant shall be released forthwith, if not required in any other case.




