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ACT:

Constitution of ‘India, 1950,  Article 136-Interference
by the Suprene Court with the concurrent findings of fact of
the courts bel ow, nor mal-l'y not per m ssi bl e- Speci a
circunstance |ike errors of [ aw, ~violation of well
established principles of crimnal jurisprudence etc. would
be necessary for interference.

Evi dence- Ci rcunst anti al ‘evi-dence, nature and proof of-
Condi tions precedent for conviction-Evidence Act Section 3
(Act 1 of 1972).

Evi dence- Ci rcunst anti al evi dence- Onus of pr oof -
Prosecution nmust prove every link of the chain and conplete
chain-Infirmty or lacuna in the prosecuti on cannot be cured
by false defence or plea-A person cannot be convicted on
pure noral conviction-False explanation can be used as
additional link to fortify the prosecution case, subject to
sati sfaction of certain conditions.

Doctrine of Proximty, concept of, nature and linits
expl ai ned- Admi ssibility of statements and dyi ng declarations
under sections 8, 32 of the Evidence Act.

Murder by administration of poison-C rcunstances. that
shoul d be |ooked into before a conviction-Penal Code (Act
XLV of 1860) Section 300.

Evi dence, appreciation of - Evi dence of i-nt erested
Wi t nesses, especially that of <close relatives of the
deceased-Duty of the Court-Evidence Act (Act | of  1872)
Section 3.

Benefit of doubt-Wen two views are possible, one
leading to the guilt of the accused and the other leading to
hi s i nnocence, the benefit of doubt should go to the accused
entitling his acquittal -Evidence Act (Act | of 1872)
Sections 101-104.

Exam nation of the accused under Section 313 of Crl.
P.C. -Circunstances not put to the accused to explain, cannot
be considered for conviction-Code of Criminal Procedure,
1973 (Act Il of 1974) Section 313.
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HEADNOTE:

The appel l ant, Raneshwar, Birdhi chand Sarda, Ranvilas
Ranbagas Sarda, were accused 1, 2 and 3 respectively in
Sessions Case No. 203 of 1982 on the file of the Additiona
Sessi ons Judge, Pune. The appellant and the second accused
are the sons of one Birdhichand of Pune whose famly has a

cloth business. In addition, the appellant, a graduate in
Cheni cal Engi neering had
89

started a chemical factory at Bhosari, a suburb of Pune. The
third accused is uncle of the appellant and the second
accused. The appellant i's the husband of Manjushree alias
Manju while the second accused is the husband of Anuradha
(P.W 35). Birdhichand’s famly has its residential house at
Ravi var Peth in Pune and owns a flat in a building known as
Takshasheel a Apartments in Muikund Nagar area of Pune. Al
the three accused were charged for the alleged offence of
nurder by poisoning on the night. of 11/12.6.1982 of Manju
the newy nmarried wife of the first accused and the
appel | ant -herein wunder section 302 |I'.P.C. read with section
120B. Accused No, 3 was al so-charged under section 201 read
with Section 120B 1.P.C. The whole case vested on the
circunstantial evidence -based on certain letters alleged to
have been witten /by the deceased to sone of the w tnesses
and other statenents of the deceased to them and the nedica
report. On an appreciation of the evidence the trial court
found all the three' accused guilty ~as charged, convicted
them accordingly and sentenced the appellant to death under
s.302 1.P.C and all the  three accused to rigorous
i mprisonnent for two years and a fine of Rs. 2,000 each
under s.120B |.P.C. but did not award any sentence under
s.201 read with s. 120B.

The appellant and the other two accused file Crimna
Appeal No. 265/83 against their conviction and the sentences
awarded to them The State filed a Cimnal Revision
application for enhancenent of (the sentence awarded to
accused 2 and 3. The appeal as well as Crininal Revision
application was heard along with confirmation case No. 3 of
1983 together by the Division Bench of the Bonmbay H gh Court
which allowed the appellants appeal in part regarding his
convi ction and sentence under s.120B |I.P.C.— but confirned
his conviction and sentence of death awarded under section
302 I.P.C., allowed the appeal of accused 2 and 3 in ful
and acquitted them and dismssed the Criminal Revision
Application. Hence the appellant alone has conme up before
the Supreme Court after obtaining Special Leave.

Al'l ow ng the appeal, the Court
N

HELD: (Per Fazal Ali, J.).

1:1. Normally, the Supreme Court does not “interfere
with the concurrent findings of the fact of the courts bel ow
in the absence of very special circunstances or gross . errors
of law committed by the High Court. But, where the Hi gh
Court ignores or overlooks the crying circunstance and
proved facts, or violates and m sapplies t he wel |
establ i shed principles of crimnal jurisprudence or decision
rendered by this Court on appreciation of circunmstantia
evi dence and refuses to give benefit of doubt to the accused
despite facts apparent on the face of the record or on its
own finding or tries to gloss over themw thout giving any
reasonabl e explanation or comrmits errors of |aw apparent on
the face of the record which results in serious and
substantial miscarriage of justice to the accused, it is the
duty of this Court to step in and correct the legally
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erroneous decision of the H gh Court. [174E-G

1:2. Suspicion, however, great it nmay be, cannot take
the place of legal proof. A noral conviction however, strong
or genuine cannot ampunt to a |legal conviction supportable
in law [174H

1:3. The well established rule of crimnal justice is

"fouler the crime higher the proof’. |In the instant case,
the life and liberty of a subject was at
90

stake. As the accused was given a capital sentence a very
careful cautious and neticul ous approach necessarily had to
be made by the Court. [175A]

2:1. The Indian law on the question of the nature and
scope of dying declaration has made a distinct departure
fromthe English | aw where only the statenment which directly
relate to the cause of death are admissible. The second part
of cl.(1) of s.32, viz, ~“the circunmstances of the
transaction which resulted in 'his death, in cases in which
the cause of that person’s death conmes into question" is not
to be foundin the English Law. [107F-Q

2:2. -From a review of the wvarious authorities of the
Courts and the clear language of s.32(1) of Evidence Act,
the follow ng propositions emerge: [108F]

(1) Section 32 is -an exception to the rule of hearsay
and makes admissible the statement of a person who dies.
whet her the death is a homcide or a suicide, provided the
statement relates to the cause of .death, or relates to
circunstances |leading to the death. In this respect, Indian
Evi dence Act, in view of the peculiar conditions of our
society and the diverse nature and character of our people,
has thought it necessary to wi den the sphere of s.32 to
avoid injustice. [108G H

(2) The test of proximty cannot be too literally
construed and practically reduced to a cut-and-dried fornmula
of universal application 'soas to be confined in a

straitjacket. Di stance of time would depend or very with the
circunst ances of each case. For (instance, where death is a
logical clumnation of a continuous drama |ong i'n process
and is, as it were, a finale of the story, the statenent
regardi ng each step directly connected with-the end of the
drama woul d be adm ssi bl e because the entire statenment would
have to be read as on organic whole and not torn fromthe
context. Sometines statenents relevant to or furnishing an
i mediate notive nay also be admi ssible as being a part of
the transaction of death. It is manifest-that all ~these
statenments come to light only after the death  of the
deceased who speaks from death. For instance, ~where the
death takes place within a very short time of the marriage
or the distance of tine is not spread over nore than 3-4
nonths the statenments nmay be adm ssible under s.32. [109B- D

(3) The second part of cl.1 of s.32 is yet- another
exception to the rule that in crinminal [aw the evidence of a
person who was not being subjected to or given an
opportunity of being cross-exam ned by the accused, would be
val uel ess because the place of cross-exanm nation is taken by
the solemity and sanctity of oath for the sinple reason
that a person on the verge of death is not likely to make a
fal se statenent unless there is strong evidence to show that
the statement was secured either by pronpting or tutoring.
[ 109E- F]

(4) Section 32 does not speak of hom cide alone but
i ncl udes suicide also, hence all the circunmstance whi ch may
be relevant to prove a case of hom cide would be equally
rel evant to prove a case of suicide. [109-(GF

(5) Where the main evidence consists of statenents and
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letters witten by the deceased which are directly connected
with or related to her death and

91

which reveal a tell-tale story, the said statement would
clearly fell within the four corners of s.32 and, therefore,
adm ssi ble. The distance of time alone in such cases would
not make the statenent irrelevant. [109H

Hanumant v. State of Madhya Pradesh [1952] S.C.R 1091
Dharanbir Singh v. State of Punjab Crimnal Appeal No. 98 of
1958 decided on 4.11.58 =AIR 1958 SC 152; Ratan Gond v. The
State of Bihar [1959] SCR 1336; Pakal a Narayana Swam V.
Enmperor AIR 1939 PC 47; Shiv Kumar & O's v. The State of
Utar Pradesh Crl. Appeal No. 55 of 1966 deci ded on 29.7.66
=(1966) Crl. Appeal SC 281; and Protima Dutta & Anr. v. The
State, CWN. 713 referred to

Manohar Lal & Ors. v. State of Punjab [1981] Cr.L.J,
1373; Onkar v. State of Madhya Pradesh [1974] Crl. L.J.
1200; Allijan Minshi ~v. The State AR 1960 Bom 290;
Chi nnaval ayan - v. State of Madras [1959] ML.J. 246;
Raj i ndera Kumar v. The State AR 1960 Punjab 310; and State
v. Kanchan Singh & Anr. AR 1954 Al . 153. approved.

CGokul Chandra Chatterjee v. The State, AIR 1950 Cal
306, overrul ed.

3:1. It is well settled that the prosecution nmust stand
or fall onits own legs and it cannot derive any strength
fromthe weakness of the defence. This is trite |aw
However, where various links in a chain are in thenselves
conplete, then a false plea or a false defence may be call ed
into aid only to | end assurance to the Court. In other words

before using the additional link it must be proved that al
the links in the chain are conplete and do not suffer from
any infirmty. It is not the lawthat where there is any

infirmty or lacuna in the prosecution case the sane coul d
be cured or supplied by a false defence or a plea which is
not accepted by a Court. [162C-F]

3:2. Before a false explanation can be used as

additional link, the follow ng essential conditions nmust be
satisfied: [165E]
1. Various links in the chain_ of evidence |ed by the

prosecution have been satisfactorily proved; [165E]

2. The said circunmstance point to the guilt of the
accused with reasonabl e definiteness and; [165Q3

3. The circunstances is in proximty to the tine and
situation.[165H

If these conditions are fulfilled only then-a Court can
use a false explanation or a fal se defence as an additiona
link to I end as assurance to the Court and not otherw se. On
the facts and circunstances of the present case this does
not appear to be such a case. There is a vital difference
bet ween an i nconplete chain of circunstances and a
circunst ance, which, after the chain is conplete, is added
to it merely to reinforce the conclusion of the court. Were
the prosecution is enable to prove any of the essentia
principles laid down in Hanumant’s case the H gh Court
cannot supply the weakness or the | acuna by taking aid of or
recourse to a false defence or a false plea. [166A;, 166D E]
92

3:3. Before a case against an accused vesting on
circunstantial evidence can be said to be fully established
the following conditions nust be fulfilled as laid down in
Hanumat’'s v. State of MP. [1953] SCR 1091. [163(C

1. The circumstances from which the conclusion of guilt
is to be drawn should be fully established; [163D

2. The facts so established should be consistent with
the hypothesis of guilt and the accused, that is to say,
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they should not be explainable on any other hypothesis
except that the accused is guilty; [163G

3. The circunstances should be of a conclusive nature
and tendency; [ 163G

4. They shoul d excl ude every possi bl e hypot hesi s except
the one to be proved; and [ 163H]

5. There nust be a chain of evidence so conplete as not
to | eave any reasonabl e ground for the conclusi on consistent
with the innocence of the accused and nust show that in al
human probability the act must have been done by the
accused. [ 164B]

These five golden principles constitute the panchshee
of the proof of a case based on circunstantial evidence and
in the absence of a corpus deliciti. [164B]

Hanumant v. The State of Madhya Pradesh [1952] SCR
1091; Tufail (Alias) Sinm v. State of Uttar Pradesh [1969]
3 SCC 198; Rangopal v. State of - Maharashtra AIR 1972 SC 656;
and Shivaji Sahabrao Babode & Anr. v. State of Mharashtra
[1973] 2 SCC 793 referred to.

3:4.. The cardinal principle of crimnal jurisprudence
is that a case can be said to be proved only when there is
certain and explicit evidence and no pure noral conviction
[ 164F]

The King v. Horry [1952] N Z L.R  I1ll quoted wth
approval .

Hanumant v. State of MP. [1952] S.C. R 1091; Dharanbir
Singh v. The State of Punjab (Crimnal” Appealr No. 98 of 1958
deci ded on 4. 11.58); Chandrakant Nyslchand Seth v. The State
of Bombay (Crimnal Appeal No. 120 of 1957  decided on
19.2.58) Tufail (alias) Simm-~ v. State of UP. . [1969] 3
S.C.C. 198; Rangopal v. State of Mharashtra AlR 1972 SC
656; Naseem Ahned v. Delhi Administration [1974] 2 SCR
694/ 696 Mohan Lal Pangasa v. State of UP. AIl.R 1974 SC
1144/ 46; Shankarlal Gyarasilal Dixit v State of Mharashtra
[1981] 2 SCR 384/390; and MC. _Agarwal v. State of
Maharashtra [ 1963] 2 SCR 405/419 referred to.

Denonandan M shra v The State of Bihar [1955] 2 SCR
570/ 582 di sti ngui shed.

Some of the statenments which have a causal” connection
with the death of Manju or the circunstances leading to her
deat h are undoubt edly admi ssible
93
under section 32 of the Evidence Act but other statenents
which do not bear any proximty with the death or if at al
very renotely and indirectly connected with the death would
not be admissible. [121H

3.5. In viewof the close relationship and affection
any person in the position of the witness would naturally
have a tendency to exaggerate or add facts which nmay not
have been stated to themat all. This is human phychol ogy
and no one can help it. Not that this is done consciously
but even unconsciously the love and affection for the
deceased would create a phychol ogical hatred against the
supposed nurderer, the court has to exam ne the evidence of
interested witnesses wth very great care and caution. Even
if the wtnesses were speaking a part of the truth or
perhaps the whole of it they would be guided by a spirit of
revenge or nemesis against the accused person and in this
process certain facts which may not or could not have been
stated may be imagined to have been stated unconsciously by
the witnesses in order to see that the offender is punished.
[ 122C- D]

3.6. A close and careful scrutiny of the evidence of
the witness (PW 2, 3, 4 and 5) who are close relatives or
deceased and conspicuously reveals a story which is quite
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different fromthe one spelt out fromthe letters (Exhs. 30,
32 and 33). In fact, the letters have a different tale to
tell particularly in respect of certain nmatters. They are:
[ 1380

(i) There 1is absolutely no reference to suicidal pact
or the circunmstances leading to the sanme; (ii) There is no
reference even to Uvala and her illcit relations with the
appellant; (iii) There is no nention of the fact that the
deceased was not at all willing to go to Pune and that she
was sent by force; (iv) The conplaints made in the letters
are confined to ill-treatnent, |oneliness, neglect and anger
of the husband but no apprehensi on has been expressed in any
of the letters that the deceased expected i mm nent danger to
her life fromher husband; (v) In fact, in the letters she
had asked her sister _and friend not to disclose her and
plight to her parents but while narrating the facts to her
parents, she herself violated ~the said enotional promse
whi ch appears to be too good to be true and an after thought
added to /strengthen the prosecution case; and (vi) If there
is anythiing inherent in the letters it is that because of
her m serable —existence .and gross- ill-treatnent by her
husband, Manju might have herself decided to end her life,
rather than bother her parents. Therefore, these witnesses
are not totally dependable so as to exclude the possibility
of suicide and to come'to an irresistible inference, that it
was the appellant who had nmurdered the deceased. Though a
good part of the ' evidence is undoubtedly adm ssible, its
probative value is precious little in viewof the severa
i mprobabilities, [138E-H, 139A-B]

4.1. It is well-settled that where on the evidence two
possibilities are available or open one which goes in favour
of the prosecution and the other which benefits an accused,
the accused is undoubtedly entitled to the benefit of doubt.
[ 166H]

94

In the instant case, the evidence clearly shows that
two views are possible-one pointing to the guilt of the
accused and the other leading to his innocence. It may be
very likely that the appellant may have adninistered the
poi son (potassium cyanide) to Manju but at the same tinme a
fair possibility that she herself committed suicide cannot
be safely excluded or elimnated. Hence, —on this ground
alone the appellant is entitled to the benefit of  doubt
resulting in his acquittal. [168B]

4.2. In the cases of nmurder by administering poison
the Court must carefully scan the evidence and determ ne the
four inportant circunstances which alone can justify the
conviction: (1) There is a clear notive for an accused to
adm ni ster poison to the deceased; (ii) that the deceased
di ed of poison said to have been adm nistered; (iii) that
the accused had the poison in his possession; and (iv) that
he had an opportunity to adnminister the poison 'to the
accused. [167F-H

4.3. In the instant case, taking an over all picture on
this part of the prosecution case the position seens to be
as follows: [150D]

1. If the accused wanted to give poison while Manju was
wi de awake, she would have put up stiffest possible
resi stance as any other person in her position would have
done. Dr. Banerjee in his postnortem report has not found
any mark of violence or resistance even iif she was
overpowered by the appellant she would have shouted and
cried and attracted persons from the neighbouring flats
whi ch woul d have been a great risk having regard to the fact
that some of the inmates of the house had come only a short-
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whi |l e before the appellant. [150E-F]

2. Another possibility which cannot be ruled out is
that potassium cyanide nay have been given to Mnju in a
glass of water if she happened to ask for it. But if this
was so, she being a chemist herself would have at once
suspected sonme foul play and once her suspicion would have
arisen it would be very difficult for the appellant to
nurder her. [ 150G

3. The third possibility is that as Manju had returned
pretty late to the flat and she went to sleep even before
the arrival of the appellant and then he nust have tried
forcibly to adm ni ster the poison by the process of
mechani cal suffociation, \in which case alone the deceased
could not have been in a position to offer any resistance
but this opinion of doctor, has not been accepted by the
H gh Court, after ~a very elaborate consideration and
di scussion of the evidence, ~the circunmstances and the
medi cal ~authorities, found that  the opinion of the doctor
that Manju died by nechanical” suffocation had not been
proved or. at any rate it is not safe to rely on such
evi dence. [ 150H, 151A-C

4. The other possibility that may be thought of is that
Manju died a natural death: This also is elimnated in view
of the report of the Chem cal Exam ner as confirned by the
postmortem t hat the  deceased died as a result of
adm ni stration of potassium cyanide. [152B]
95

5. The only other reasonabl e possibility that remains
is that as the deceased was fed up with the maltreatment by

her husband, in a conbined spirit of revenge and hostility
after entering the flat she herself took potassium cyanide
and lay linmp and lifeless. Wien the appellant entered the

room he rmnust have thought that as she was sl eepi ng she need
not be disturbed but when he found that there was no
novenent in the body after an hour his suspicion was roused
and therefore he called his brother fromthe adjacent fl at
to send for Dr. Lodha. [152C- D

In these circunstances, it .cannot be said that a
reasonabl e possibility of the deceased having committed
sui cide as alleged by the defence cannot be safely ruled out
or elimnated. It is «clear that the circunstances of the
appel Il ant having been last seen with the deceased and has
adm ni stered the opinion has not been proved conclusively so
as to raise an irresistible inference that Manju' s death was
a case of blatant hom cide. [152E-F]

Further, in a matter of this magnitude it would be
quite natural for the nmenbers of the appellants famly to
send for their own famly doctor who was fully conversant
with the ailnent of every nmenber of the famly. In these
circunstances there was nothing wong if the appellant and
his brother went to a distance of one and a half “kil oneter
to get. Dr. Lodha. Secondly, Dr. Shrikant Kel kar was a skin
speci al i st whereas Dr. (Ms,) Anj ali Kel kar was a
Paedi atrician and the appellant may have genui nely believed
that as they belonged to different branches, they were not
at all suitable to deal with such a serious case. The High
Court was, therefore, wong in treating this circunstance
nanmely not <calling the two Doctors in the flat, as an
i ncrim nating conduct of the appellant. [157B-D

The circunstances which were not put to the appell ant
in his examnation under S. 313 of the Crimnal Procedure
Code must be conpletely excluded from consi derating because
the appellant did not have any chance to explain them Apart
fromthe aforesaid comments there is one vital defect in
some of the circunstances relied upon by the H gh Court
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nanely circunstances Nos. 4, 5, 6, 8, 9, 11, 12,13, 16 and
17. [160B; 159B-C

Fateh Singh Bhagat Singh v. State of Madhaya Pradesh
AlR 1953 SCR 468 ; Shamu Balu Chagule v. State of
Maharashtra 1976 1 SCC 438 and; Harijan Meha Jesha v. State
of Gujarat AIR 1979 SC 1566 referred to.

6. Viewing the entire evidence, the circunstance of the
case and the interpretation of the decisions of the Suprene
Court the Ilegal and factual position are (i) that the five
gol den principles enunci ated by the Supreme Court in
Hanumant v. The State of MP. [1952] SCR 1091 have not been
satisfied in the instant case. As a logical corollary, it
follows that cannot be ‘held that the act of the accused
cannot be expl ai ned on any ot her hypothesis except the guilt
of the appellant nor can it be said that in all human
probability, the accused had committed the nurder of Manju.
In other words, the prosecution has not fulfilled the
essential ‘requirenments of a crimunal case which rests purely
on circunstantial evidence; (ii) Fromthe recital in the
| etters Ex. P30, Ex-P32 and Ex-P33 it can be safely held
96
that there was a clear possibility and a tendency on the
part of the deceased Manju to commit suicide due to
desperation and frustration. She seens to be tried of her
married life, but she still hoped against hope that things
m ght inprove. She solemmly believed that = her holy wunion
with her husband bring health and happiness to her but
unfortunately it 'seenms to have ended in a nelancholy
marriage which left her so lonely and frustrated so nuch of
enotional disorder resulting fromfrustration and pessim sm
that she was forced to end her Iife. There can be no doubt
that Manju was not only a sensitive and sentinental wonen
was extrenmely inpressionate and theletters show that a
constant conflict between her nind-and body was goi ng on and
unfortunately the circunstances which canme into existence
hast ened her end. People with such a psychotic phil osophy or
bent of mind al ways dream of an.ideal and if the said ideals
fails, the failure drives themto end their life, for they

feel that no charm is left in their life;, ~(iii) The
prosecution has mserably failed to prove one of the nost
essential ingredients of a case of death -caused by
administration of poison i.e.. possessionwth the accused

(either by direct or circunstantial evidence) and on this
ground alone the prosecution nmust fails. (iv) ~That is
appreciating the evidence, the Hgh Court has clearly
msdirected itself on nmany points, and has thus commtted a
gross error of law, (iv) That the H gh Court has relied upon
decisions of this Court which are either in applicable or
whi ch, on closer exam nation, do not support the viewof the
Hi gh Court being clearly distinguishable; (vi) That the High
Court has taken a conpletely wong view of |aw in holding
that even though the prosecution may suffer from 'serious
infirmties it could be reinforced by additional link.in the
nature of false defence in order to supply the |acuna and
has thus comritted a fundanental error or law, (vii) That
the H gh Court has not only m sappreci ated the evidence but
has conpletely overl ooked the well established principles of
law and has nerely tried to accept the prosecution case
based on tenterhooks and slender tits and bits; (viii) It is
whol ly unsafe to rely on that part of the evidence of Dr.
Banerjee (PW 33) which shows that poison was forcibly
adm ni stered by the process of nmechanical suffociation; (ix)
There is no mani fest defect in the investigation nmade by the
police which appears to be honest and careful. A proof
positive of this fact is that even though Ranmeshwar
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Bi rdi chand and ot her nenbers of his famly who had
practically no role to play had been arraigned as accused
but they had to be acquitted by the High Court for |ack of
| egal evidence; (x) That in view of the findings two views
are clearly possible in the present case, the question of
def ence being fal se does not arise. [172E-H, 173A-H, 174A-D
Per Varadaraj an, J.

(Per contra on facts.)

1:1. The three letters Exh. P 30, Exh. P 32 and Exh. P
33 and the oral evidence of PW. 2, 3, 5, 6, and 20 are
i nadm ssi ble in evidence under section 32(1) of the Evidence
Act. There 1is no acceptable evidence on record to show that
either the appel l ant or his parents ill-treated the
desceased Manju and that' the appellant had any illicit
intimacy with PW37 Uvala. The alleged oral statenment of
Manj u and what she has stated in her letters Exh. 30, 32 and
33 may relate to matters perhaps having a very renpote
bearing on the cause  or the circunstances of her death.
Those circunstances do not have any proxi mate
97
relation to the actual occurrence resulting in her death due
to potassium cyani de poison though for instance in the case
of prol onged poi soni ng they may rel ates to dat es
consi derably distant' fromthe date of the actual fatal dose.
They are general inpressions of Manju /indicating fear or
suspi cion, whether of a particular individual or otherw se
and not directly related to the occasion or her death. It is
not the case of the prosecution either that the present case
i s one of porlonged poisoning. [187B; 190D F]

1. 2. The fact that the Hi gh court _has rejected the
case of the prosecution based on Dr. Banerjee's report and
evidence that it was also a case of nechanical suffocation
is not one that could be taken into consideration as a
mtigating circunstance in judging the conduct of the doctor
who had conducted the autopsy in a case of suspicious death.
The conduct of the doctor in making certain |ater
interpolations in the case of suspicious death in which the
appel | ant has been sentenced to death by the two courts
bel ow deserves serious condemmati ons. The ~doctor has
tempered with material evidence in_ the case of alleged
murder may be at the instance of sonebody el se, ignoring the
pr obabl e consequences of his act. In these circunstances Dr.
Banerjee PW 33 is person who should not be entrusted wth
any serious and responsible work such as conducting autopsy
in public interest. In this case the appellant would have
gone to gallows on the basis of the evidence of PW33 as he
woul d have the Court to believe it, and the other evidence,
if they had been accepted. [193D H

1: 3. Section 313 Crimnal Procedure Code |ays /down
that in every inquiry or trial for the purpose of enabling
the accused personally to explain any circunstance appearing
in the evidence against him the court may at any | stage
wi t hout previously warning the accused, put such questions
to himas the court considers necessary and shall, after the
wi tnesses for the prosecution have been exam ned and before
he is <called for his defence, question himgenerally on the
case. Hence the evidence on the basis on which question Nos.
25, 30, 32, and 115 have been put to the appellant are
wholly irrelevant as these questions do not relate to any
circunstance appearing in the against the appellant. The
| earned Additional Sessions Judge was bound to exercise
control over the evidence being tendered in his court and to
know the scope of the examination of the accused under
Section 313 Crimnal Procedure Code [195A-(C

Per Sabyasachi Mikharji, J. (Concurring)
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Though the test of proximty cannot and should not be
two literally construed and be reduced practically to a cut-
and-dried formula of wuniversal application, it nust be
enphasi sed that wherever it is extended beyond the
i medi ate, it should be explained and must be done with very
great caution and care. As a general proposition it cannot
be laid down for all purposes that for instance where the
death takes place within a short tine of narriage and the
di stance of tine is not spread over three or four nonths,
the statenent would be adnissible under Section 32 of the
evidence Act. This is always not so and cannot be so. In
very exceptional ci rcunstances such statements nmay be
adm ssible and that too not for proving the positive fact,
nanely raising sone doubt about the guilt of the accused
[ 197D F]
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JUDGVENT:

CRI M NAL -APPELLATE JURI SDI-CTION: Criminal Appeal No.
745 of 1983

From t he Judgnent and Order dated the 20th, 21st, 22nd,
23rd Septenber 1983 of the Bonbay H gh Court in Crimnal
Appeal No. 265 of 1983 with confirmation case No. 3/83.

Ram Jet hmal ani, - M'S. Ganesh, F. N Ranka and Ms. Ran
Jet hrmal ani for the Appellant.

K. G Bhagat, 'Addl. Solicitor ~Ceneral, MN. Shroff and
U. A Jadhavrao for the Respondent.

The foll owi ng Judgnents were delivered

FAZAL ALI, J. This . is rather an unfortunate case where
a nmarriage arranged and brought about t hr ough t he
intervention of comon friends of the famlies of the bride
and bridegroom though nmade a good start but ran into rough
weat her soon thereafter. The bride, Mnju, entertained high
hopes and aspirations and was not only hoping but was
anxiously looking forward to a (life full of mrth and
nerrinent, mutual |ove and devotion between the two spouses.
She appears to be an extrenely enotional and sensitive girl
at the very behest cherished ideal dreans to be achieved
after her marriage, which was solemised on February 11
1982 between her and the appellant, Sharad Birdhichand
Sarda. Soon after the marriage, Manju left for her new
marital hone and started residing with the appellant in
Takshil a apartnents at Pune. Unfortunately, however, to her
utter di smay and di sappoi ntment she found that the treatnment
of her husband and his parents towards her  was cruel and
harsh and her cherished dreans seemto have been shattered
to pieces. Despite this shocking state of affairs she did
not give in and kept hopi ng agai nst hope and being of a very
nobl e and mmgnani nous nature she was always wlling to
forgive and forget. As days passed by, despite her nost
| audabl e attitude she found that "things were not what they
seem and to quote her own words "she was treated in-her
husbands house as a |abourer or as an unpaid maid-servant".
She was nmade to do all sorts of odd jobs and despite her
protests to her husband nothing seenms to have happened. Even
so, Manju had such a soft and gentle frame of mind as never
to conplain to her parents-in-law, not even to her husband
except sonetimes. On finding things unbearable, she did
protest, and ex
99
pressed her feelings in clearest possible terns, in a fit of
utter desperation and frustration, that he hated her. Not
only this, when she narrated her woeful tale to her sister
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Anju in the letters witten to her (which would be dealt
with in a later part of the judgnent), she took the abundant
care and caution of requesting Anju not to reveal her sad
plight to her parents lest they may get extrenely upset,
worried and di stressed.

Utimately, things came to such a pass that Manju was
utterly disgusted and disheartened and she thought that a
point of no-return had reached. At last, on the fatefu
norning of June 12,1982, i.e., nearly four nonths after her
marri age, she was found dead in her bed.

As to the cause of death, there appears to be a very
serious divergence between the prosecution version and the
def ence case. The positive case of the prosecution was that
as the appellant was not at all interested in her and had
illicit intimacy wth another girl, Uvala, he practically
di scarded his wife and when he found things to be unbearable
he murdered her between the night of June 11 and 12, 1982,
and made a futile attenmpt to cremate the dead body.
Utimately, the matter was reported to the police. On the
ot her hand, the plea of the defence was that while there was
a strong possibility of Manju having been ill-treated and
uncared for by her husband or her in-laws, being a highly
sensitive and inpressionate worman she committed suicide out
of sheer depression and frustration arising from an
enoti onal upsurge./ This is the dom nant issue which falls
for decision by this Court.

Both the H gh Court and the trial court rejected the
theory of suicide and found that Manju was nurdered by her
husband by admi nistering her a strong dose of potassium
cyanide and relied on the Medical evidenceas also that of
the chem cal exam ner to showthat it was a case of pure and
sinmple honmicide rather than that of suicide as alleged by
the defence. The Hi gh Court while confirm ng the judgnent of
the trial court affirmed the death sentence and hence this
appeal by special |eave.

Bef ore discussing the facts of the case, it may be
nmentioned that although the High Court and the trial court
have gone into neticul ous and mnutest natters pertaining to
the circunmstances leading to the alleged nurder of Manju,
yet after going through the
100
judgnents we feel that the facts of the case lie within a
Very narrow conpass.

The story of this unfortunate girl starts on 11.2.1982
when her marriage was solemised with the appellant preceded
by a formal betrothal cerenpbny on 2.8.8. after the marriage,
Manju, for the first time, went to her parents’ house on
22.2.82 for a very short period and returned 'to Pune on
26.2.82. It is the prosecution case that on 17.3.82 the
appel l ant had called Manju at Pearl Hotel where he
i ntroduced her to Uvala and told her that she nmust act
according to the dictates and orders of Uvala if she wanted
to lead a confortable life with her husband. |In other words,
the suggestion was that the appellant nade it clear to his
wife that Uvala was the real mstress of the house and
Manju was there only to obey her orders. After this
incident, Manju went to her parents’ house on 2.4.82 and
returned to Pune on 12.4.82. This was her second visit. The
third and perhaps the last visit of Manju to her parents’
house was on 25.5.82. fromwhere she returned to Pune on
3.6.82, never to return again. The reason for her return to
Pune was that her father-in-law insisted that she should
return to Pune because the betrothal cerenony of Shobha
(sister of the appellant) was going to be held on 13.6. 82.

The last step in this unfortunate drama was that Manju,
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acconpani ed by Anuradha (wife of A-2) and her children

returned to the flat on 11.6.82 near about 11.00 p.m Her
husband was not in the apartnment at that tine but it is
all eged by the prosecution that he returned soon after and
admi ni stered potassium cyanide to Mnju. Thereafter, the
appel l ant went to his brother, Raneshwar who was also |iving
inthe sane flat and brought Dr. Lodha (PW24) who was
living at a distance of 11/2 Kns from Takshila Apartnents.
At the suggestion of Dr. Lodha Dr. Gandhi (PW25) was al so
called both and of themfound that Manju was dead and her
death was an unnatural one and advi sed the body to be sent
for postnortem in order to determne the cause of death.
Utimately, Mhan Asava (PW30) was approached on tel ephone
and was i nforned that Manju had died at 5.30 a.m
Subsequently, the wusual investigation and the postnortem
foll owed which are not very germane for our purpose at
present and woul d be considered at the appropriate stage.

The plea of the appellant was that Manju was not
adm ni stered potassium cyanide by himbut she appears to
have committed
101
sui ci de out of sheer frustration. In order to prove his bona
fide the accused relied on the circunstances that as soon
as he came to know about the death of his wife he called two
Doctors (PW 24 & 25) and when they declared that Manju had
died an unnatural death, as the cause of < death was not
known, and therefore the body had to be sent for postnortem
he i mediately took steps to inform the police. He flatly
denied the allegation of the prosecution that there was any
attenpt on his part to persuade Nohan Asava (PW30) to allow
the body of the deceased to be cremated.

W might state that the H gh Court has nentioned as
many as 17 circunstances in order to- prove that the
circunstantial evidence produced by the prosecution was
conpl ete and conclusive, Sone of 13  these circumnstances
overl ap, sone are irrelevant  and some cannot be taken into
consi derati on because they were not put to the appellant in
his statement under s. 313 of the Code of Crimnal Procedure
in order to explain the effect of the Code of Crimna
Procedure in order to explain the effect of the sane as we
shal | presently show.

The law regarding the nature and character of proof of
circunstantial evidence has been settled by sever a
authorities of this Court as also of the H gh Courts, The
| ocus classicus of the decision of this Court is the one
rendered in the case of Hanumant v. The State of® Madhya
Pradesh where Mhajan, J. clearly expounded the various
concomtants of the proof of a case based purely on
circunstantial evidence, and pointed out thus:

"The circunstances should be of a conclusive
nature and tendency and they should be such as to
exclude every hypothesis but the one proposed to be

proved. . ... it rmust be such as to show that within al
human probability the act nust have been done by the
accused. "

This decision was followed and endorsed by this Court
in the case of Dharanbir Singh v. The State of Punjab. W
shal | however discuss Hanunmant’s case fully in a later part
of our j udgrment. Comi ng now to t he guestion of
interpretation of sec. 32(1) of The Evidence Act, this Court
in the case of Ratan Gond v. State of Bihar S. K Das, J.
nmade t he foll owi ng observations:
102
"The only relevant clause of s. 32 which may be
said to have any bearing is cl.(1) which relates to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 77

statenents nade by a person as to the cause of his
death or as to any of the circunstances of the
transaction which resulted in his death. |In the case
before us, the statenents nade by Aghani do not relate
to the cause of her death or to any of the
circunstances relating to her death; on the contrary,
the statenents relate to the death of her sister."

In the 'Law of Evidence’ by Wodroffe & Aneer Ali (Vol.
I1) the authors have collected all the cases at one
pl ace and indicated their conclusions thus:

"To sum up, the test of the relevancy of a statenent
under Section 32(1), is not what the final finding in
the case is but whether the final finding in the case
is but whether the cause of the death of the person
maki ng the statement cones into question in the case.

The expression "any of the GCircunstances of the
transaction which resulted in his death’; is wider in
scope than the expression "the cause of his death’; in

ot her words, Cause (1) of Section 32 refers to two

ki nds of statenents: (1) statenent nade by a person as

to the cause of his death, and (2) the statenent nade
by a person as to any of the circumstances of the
transaction which resulted in his death.

The words, ’'resulted in his death’ do not nean

"caused his death’, Thus it is well settled that

declarations are adnissible only in so far as they

point directly to the fact constituting the res gestae
of the homicide; that is to say, to the act of killing
and to the circunstances imedi ately attendant thereon,
like threats and difficulties acts, declarations and

i ncidents, which constitute or acconpany and explain

the fact or transaction in issue.

They are admissible for or against either party, as

formng parts of the res gestae."
(P. 952)

It would appear that the solid foundation and the
pivotal pillar on which rests the edifice of the prosecution
may be indicated as follows: -

103

(1) Witten dying declaration by the deceased in her
letters, two of which were addressed to her sister
Anj u and one her friend Vahi ni

(2) The oral statenents nade by the deceased to her
father (PW 2), nother (PW20), Sister (PWG6) and
her friend (PW3) and also to PW 4 and 5 show ng
her state of nmind shortly before her death and the
conplaints which she nmade regarding the ill-
treatnment by her husband,

(3) evidence showing that the appellant was | ast seen
with the deceased in the roomuntil the matter was
reported to the police.

(4) the unnatural and incrimnating conduct 'of the
appel | ant ,

(5) the nedical evidence taken alongwith the Report of
the chem cal exam ner which denonstrably proves
that it was a case of homcide, conmpletely rules
out the theory of suicide as alleged by the
appel | ant .

M. Jethmal ani, |earned counsel for the appellant, has
vehement|ly argued that there was a very strong possibility
of the deceased having conmitted suicide due to the
circunstances nentioned in her own letters. He has also
guesti oned the legal admissibility of the statenents
contained in the witten and oral dying declarations. He has
submtted that the so-called dyi ng decl arations are
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admi ssi bl e neither under s. 32 nor under s.8 of the Evidence
Act it was submitted by the appellant that the present case
is not at all covered by «cl.(1) of s. 32 of the Evidence
Act s.

The | eading decision on this question, which has been
endorsed by this Court, is the case of Pakal a Narayana Swam
v. Enperor where Lord Atkin has laid down the follow ng
tests:

"I't has been suggested that the statenent nust be
made after the transaction has taken place, that the
person making it nust be at any rate near death, that
the "circunmstances” can only include the acts done when
and
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where the death was caused. Their Lordships are of

opi nion that the natural meaning of the words used does

not convey any of these limtations. The statenent nmay
be made before the cause of death has arisen, or before
the deceased has any reason to anticipate being kill ed.

The ' _circunst ances must be ci rcunst ances of t he

transaction: general ~expressions indicating fear or

suspi ci on whet her of ~a particular individual or
otherwise and not directly related to the occasion of

the deat h wil | not be adm ssible-----------
Circunstances /of ~the transaction" i's.a phrase no doubt
that conveys sone limtations. It is not as broad as
the anal ogous' use in "circunstantial evidence" which
i ncl udes evidence of all relevant facts. It is on the
ot her hand narrower than "res gestae". ' G rcunstances
must have some proximte relation to the actua
occurrence. ------=--- [t will be observed that "the

circunstances are of the transaction which resulted in

the death of the declarant."

These principles were followed and fully endorsed by a
decision of this Court in Shiv Kumar & Ors v. The State of
Uttar Pradesh where the follow ng observations were nade:

"It is clear that if the statement of the deceased

is to be admi ssible wunder this section it ‘must be a

statenment relating to the ci rcunst ances of t he

transaction resulting in his ‘death. The statenent may
be made before the cause of death has arisen, or before
the deceased has any reason to —anticipate being
killed,--------- A necessary condition of adm ssibility
under the section is that the circunstance nust have
some proximate relation to the actual occurrence-<-----
---- The phrase "circunstances of the transaction" is a

phrase that no doubt conveys some Ilimtations. It is
not as broad as the analogous wuse in "circunstantia
evi dence" which includes evidence of all relevant

facts. It is on the other hand narrower than "res

gestae" (See Pakala Narayana Swani v. The Ki ng Enperor

Al R 1939 PC 47).

The aforesaid principles have been followed by a | ong
catena of authorities of alnmpst all the courts which have
been noticed in this case. To nention only a few inportant
once, in Manoher La
105
& ors. v. The State of Punjab, the Division Bench of the
Punj ab & Haryana Hi gh Court observed thus:

The torture adm ni stered sometines mani f ests
itself in various forms. To begin wth, it mght be
nental torture and then it may assume the form of
physical torture. The physical harmdone to the victim
m ght be increased from stage to stage to have the
desired effect. The fatal assault m ght be made after a
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considerable interval of time, but if the circunstances
of the torture appearing in the witings of the
deceased cone into existence after the initiation of
the torture the sanme would be held to be relevant as
laid down in Section 32(1) of the Evidence Act."

We fully agree with the above observations made by the

| earned Judges. In Protima Dutta & Anr. v. The State while

relyi

ng on Hanumant’'s case (supra) the Calcutta H gh Court

has clearly pointed out the nature and limts of the
doctrine of proximty and has observed that in some cases
where there is a sustained cruelty, the proxinmty nay extend

even
Hi gh

106

to a period of three years. In this connection, the
Court observed thus:

"The 'transaction’ in this case is systematic il
treatnent for years since the narriage of Sumana with
incitement to end her  life. GCircunstances of the
transaction include  evidence of cruelty which produces
a state of mnd - favourable to suicide. Although that
woul d not~ by itself be sufficient wunless there was
evidence of ~incitenent to end her life it would be
rel evant -as evi dence.

Thi s observation taken as a whole would, in ny
view, inply that the “time factor is not always a
criterion in determ ning whether the piece of evidence
is properly i ncl uded wi thin "ci rcunmst ances of
transaction. "-------- "In that case the allegation was
that there was sustained cruelty extending over a
period of three years interspersed with exhortation to
the victim toend her life.” Hs Lordship further
observed and held that the evidence of cruelty was one
conti nuous chain, —several |inks of whichwere touched
up by the exhortations to die. "Thus evidence

of cruelty, ill treatnent and exhortation to end her
life adduced in the case nust be held admssible,
together with the statenent of Nlim (who conmitted
suicide) in that regard which related to the
circunstances termnating in suicide."

Simlarly, in Onkar v. State of Mdhya Pradesh while

following the decision of the Privy Council in Pakala
Narayana Swam ’'s case (supra), the Madhya Pradesh H gh Court
has explained the nature of the circunstances contenplated

by s.

32 of the Evidence Act thus:

"The circunstances nmust have sonme _proxinate
relation to the Actual occurrence and they can  only
i nclude the acts done when and where the death was

caused. ------- Thus a statement nerely ~suggesting
notive for a crime cannot be admitted in evidence
unless it is so intimately connected wi th' the

transaction itself as to be a circunstance of the
transaction. In the instant case evidence has been |ed
about statements made by the deceased | ong before this
i nci dent whi ch may suggest notive for the crime."

In Allijan Minshi v. State, the Bonmbay Hi gh Court has

taken a simlar view

I n Chinnaval ayan v. State of Mad ras two em nent Judges

of the Madras H gh Court while dealing with the connotation
of the word 'circunstances’ observed thus:

"The special circunstance permtted to transgress
the time factor is, for exanple, a case of prolonged
poi soning, while the special circunstance permitted to
transgress the distance factor is, for exanple, a case
of decoying wth intent to murder. This is because the
natural meaning of the words, according to their
Lordshi ps, do not convey any of the limtations such as
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that the statenment nust be nade after the transaction
has taken place, that the
107
person making it nust be at any rate near death, that
the circunmstances can only include acts done when and
where the death was caused. But the circunstances nust
be circunstances of the transaction and they nust have
sone proxinmate relation to the actual occurrence."
In Gokul Chandra Chatterjee v. The State the Calcutta
H gh Court has sonewhat diluted the real concept of
proxi mty and observed thus:

"In the present case, it cannot be said that
statenents in the letters have no relation to the cause
of death. What drove her to kill herself was

undoubtedly her unhappy state of mnd, but the
statements in ny view have not that proxinmte relation
to the actual occurrence ~as to nake them adm ssible
under. s. 32(1), Evidence Act. They cannot be said to be
circunstances of the transaction which resulted in
deat'h. "
We, however, do not approve of the observations nade by
the High Court in view of the clear decision of this Court

and that of the privy Council. Wth due respect, the High
Court has not properly interpreted the tenor and the spirit
of the ratio laid' down by the Privy Council. W are,

therefore, of the opinion that this case does not |ay down
the correct |law on the subject.

Before closing 'this chapter we mght state that the
Indian law on the question of the nature and scope of dying
decl aration has nade a distinct departure fromthe English
| aw where only the statenents which directly relate to the
cause of death are adm ssible. The second part of cl. (1) of
32, \viz. "the circunstances of the transaction which
resulted in his death, in cases in which the cause of that
person’s death conmes into question" is not be found in the
English law. This distinction has been clearly pointed out
inthe case of Rajindera Kumar. (v. The State where the
foll owi ng observati ons were nade:

"Clause (1) of s. 32 of the Indian Evidence Act
provi des that statements, witten or verbal, of
rel evant facts nade by a person who is dead,-------- are
thensel ves rel e-
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vant facts when the statenent is nade by a person as to
the cause of his death, or as -to any of the
circunstances of the transaction which resulted in his
death, in case, in which the cause of that person's
death comes into question.---------- It is well settled
by now that there is difference between the Indian Rule
and the English Rule wth regard to the necessity of
the declaration having been made under expectation of

deat h.

In the English Law the declaration should  have
been nade wunder the sense of inpending death whereas
under the Indian Law it is not necessary for the
adm ssibility of a dying declaration that the deceased
at the time of naking it should have been under the
expect ati on of death.

And in the case of State v. Kanchan Singh & Anr. it was
observed thus:

"The law in India does not nake the admssibility
of a dying declaration dependent wupon the person's
having a consciousness of the approach of death. Even
if the person did not apprehend that he would die, a
statenment made by him about the circunstances of his
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death woul d be adm ssi bl e under s. 32. Evidence Act.
In these circunstances, therefore, it 1is futile to

refer to English cases on the subject.

Thus, from a review of the authorities nmentioned above
and the clear language of s.32(1) of the Evidence Act, the
foll owi ng propositions energe: -

(1) Section 32 is an exception to the rule of
hearsay and nakes adnissible the statenent of a person
who dies, whether the death is a homicide or a suicide,
provided the statement relates to the cause of death,
or exhibits circunstances leading to death. In this
respect, as indicated above, the Indian Evidence Act,
in view of the peculiar conditions of our society and
the diverse nature and
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character of our people, has thought it necessary to

wi den the sphere of 's.32 to avoid injustice.

(2) The test of proximty cannot be too literally
construed and practically reduced to a cut-and-dried
formula of universal application so as to be confined
in a straitjacket. Distance of time would depend or
vary with the circunstances of each case. For instance
where death is a logical culmnation of a continuous
drama long in process and is, as it were, a finale of
the story, the statenent regarding each step directly
connected with the end of the drama woul d be adni ssible
because the entire statement would have to be read as
an organic whole and not torn from the context.
Sonetimes statenents relevant to or furnishing an
i medi ate notive rmay al so be adm ssible as being a part
of the transaction of death. It is nanifest that al
these statenents cone to light only after the death of
the deceased who speaks from death. For instance; where
the death takes place within a very short time of the
marriage or the distance of time is not spread over
nore than 3-4 nonths the statement may be adnissible
under s. 32.

(3) The second part of cl.1 of s.32 is yet another
exception to the rule that in criminal |aw the evidence
of a person who was not being subjected to or given an
opportunity of being cross-examned by the accused,
woul d be val uel ess because the place of cross-
exam nation is taken by the solemity and sanctity of
oath for the sinple reason that a person on the verge
of death is not likely to make a fal se statenent unless
there is strong evidence to show that the statenent was
secured either by pronpting or tutoring.

(4) It may be inportant to note that s.32 does not
speak of homcide alone but includes suicide  also,
hence all the circunstances which nay be relevant to
prove a case of homicide would be equally relevant to
prove a case of suicide

(5) Where the main evidence consists of statements
and letters witten by the deceased which are directly
connected with or related to her death and which revea
atell-tale story, the said statenent would clearly
fall within the four corners of s.32 and, therefore,
admi ssi bl e. The di stance of
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time alone in such cases would not nake the statenent

irrelevant.

This now brings us to a close consideration of the
contents of the letters (Exhs. 30, 32 and 33) witten by
Manju to her sister and friend. W propose to exanine the
contents of the letters for four purposes:
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1) inorder to find out the state of mnd and
psychol ogi cal attitude of Manju,
2) the nature of Manju’'s attitude towards her husband
and in-| aws,
3) the ambunt of tension and frustrati on which seens
to be clearly expressed in the letters and
4) to det erm ne Manj u’ s per sonal traits and
psychol ogi cal approach to life to determine if she
was ever capable of or prone to comitting
sui ci de.
We start with the letter dated 8.5.82 (Ex. 30) which
was addressed to her sister Anju and is printed at page 191
of Part | of the printed Paperbook. The | earned counsel for
the appellant in order to nmake our task easy has supplied
the English translation as also the Ronman script of the
original letter. On a comparison of the two versions, we are
of the opinion that by and large the English translation
printed in the Paperbook is a true and faithful rendering of
the contents of theoriginal letter. It is not necessary for
us to extract the entire letter but we propose to extract
only the relevant portions which seek to explain and
illustrate the four purposes mentioned above.
"Al'l read the letter with curiosity, or it may go

to anybody’s hand. I do not want to take any risk. So |
have taken wup today for witing, the second letter to
you. " The Roman scri py runs thus: -
(P.191)

"Khat to' sabhi utsukta -se padte hain. Kahin kis
ke hath pad saktahai. Aisi risk leni nahin aai. Isliye
mai ne tumhe aaj doosra khat | i’khneko liya."
(P.17)

An anal ysis of the above clearly shows that Manju was a
hi ghly secretive wonan and wanted to keep her persona
matters or
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secrets to herself except giving a rough idea or a passing
glinpse of her feelings only to those who were very close to
her as friends or near relations. The extract shows that
perhaps in a spell of heavy enotions she had witten'a very
long letter to her sister whom she regarded as her best
friend but on second thought she tore it off lest it may
fall in anybody’'s hands and she was not prepared to take
such a risk. This nmentality and noble nature would be of
great assistance to us in assessing the probative val ue of
the statenments made by her to her parents, sister and friend
during her last visit to Beed. The second paragraph, which
is extracted below, reflects her state of mnd and the
tension and torture which she was under goi ng:

"Now in this letter, when (Qut of) the things
conming to my mind which cannot be witten, 1 do not
understand what is to be witten, The State of mnd now
is very much the same. Enough. You understand (nme). |
am undergoing a very difficult test. | am wunable to
achieve it. Till I could control (nyself), well —and
good. When it beconmes inpossible, sone other way will
have to be evolved. Let us see what happens. Al
right."

(P.191)

She has hinted that hinted that she was passing through
difficult tinmes but was trying to control herself as much as
she could. She has further indicated that if things did not
i nprove then she nay have to evolve sone ot her nethod. The
exact words used in the Roman script runs thus:

"Jab tak sanmbhal sakti hoon theek hai jab
assanbhab ho jayega to phir rasta nikalna padega,
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dekhenge kya kya hota hai,"
The words "sone other way will have to be evolved"

clearly gives a clue to her psychotic state of nmind and seem
to suggest that the other method to get rid of all her
troubles was to commit suicide. It is pertinent to note that
inthe first two paragraphs of her letter extracted above
there is no indication nor any hint about the conduct of her
husband.

In the third para of her letter she states her feelings

thus: "I thought much that since the house of ny
husband’ s parents is at Pune, | would do this and that
or the people
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fromthe house of ny husband's parents are free.
However, | have gradually conme to knowthat in that
house, the worth of ~a daughter-in-law is no nore than
t hat of a | aborer."
(P-191)
The relevant portion in the Roman script reads thus:
"“I's ghar nein bahu ki keemat nmajdoor se jyada
nahi n_hai.™"
(P. 18)
At the end or the third paragraph she repeats her sad
plight thus:
"My state here however is |like an unclained
person. Let it be gone. I do not Ilike to weep (over
it). Wen we will neet, we will talk all  the things."

In the mddle of the 4th paragraph she conmes out with
an enotional outburst by indicating that all her hopes had
been shattered and because of being negl ected by her husband
her health was adversely affected. In the Roman script she
used the foll owi ng words:

"Sachmuch kya kya sapne rahte hain kuarepannei n
magar toote huye dekhkar dil par kya gujarti hai. Vaise
tu maine kuch bhi sapne nahin -dekhe the, bas ek hi
sapna tha ki nera pati nujhse bahut pyar kare, magar
abhi wo bhi na pakar dil ki halat per kaboo nahin pa sak
rahi. Tabiyat par uska asar di kh raha hai . "
(P. 19-20)

In the latter part of the 8th paragraph while giving
vent to her feelings she states thus:

"Now Manju is nmoving, it is necessary to tell that
she is alive. You don’t tell anybody about this letter:
| felt like telling all this to Bhausab. Wat, however,
is the wuse of making himsorry. One should test one’'s
fate, whatever nay be the result. | want to-tell you
all. But | cannot tell."

The words wused by her show her affectionate and
secretive nature and the precaution taken by her not to'tel
any thing to her father, who is addressed as 'Bhausab’. The
Roman script of the relevant portion runs thus:
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"Dil tu karta tha Bai Bhau Sahab ko sab bat aon
magar unko dukh dekar kya phaida. Apne apne nhaseeb
dekhenge, natija kya nikalta hai. Mijhe tunbein sab
kuch batana hai mmgar bata nahin sakti."

(P. 22)

These extracts throwa flood of Iight on the nature,
character, mental attitude, suffering and shock of the
deceased. One thing which may be conspicuously noticed is
that she was prepared to take all the blanme on her rather
than incrimnate her husband or her inlaws. The other
portions of the letter (Ex.30) are not at all gernmane for
the purpose of this case. Summarising the main contents of
the letter, the follow ng conclusions or inferences foll ow
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(a) Manju was a highly enotional and sensitive woman,

(b) She got the shock of her I|ife when due to ill-
treatnent by her husband and in-laws she found
that all her dreans had been shattered to pieces
after marriage |eaving her a dejected, depressed
and di sappoi nted woman,

(c) she had been constantly ill-treated by her in-laws
and her position in the house was not hing but that
of an unpaid nai d-servant or a | abourer

(d) she wanted to keep all her worries and troubles to
herself and on no account was she prepared to
di scl ose them to her parents or even to her
sister, |lest they also get depressed and
di stressed.

(e) no serious allegation of cruelty had been nade
agai nst the husband personally by her and she
thought that she herself should suffer out of
sheer frustration.

Now we shall exam ne EXx.32 which is a letter dated
8.6.82 written by Manju to her sister Anju. This was perhaps
her last letter to Anju and is very inportant and rel evant
for decision of the case. The letter begins with the words
"l am happy here." Inthe second paragraph she expresses her
feelings as follows:

"Shobhabai’s " Sadi’ programme is fixed on 13th |
do not know why there is such a dirty atnosphere in the
house ? It is felt every nonent that - sonething will
happen.
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Everybody is in tension.. No work has been started in

the house. Let it go. | amout of mnd. Still | am used

not to pay need to it. Al a what about your |aw. "
(P. 195)

So far as the first part is concerned, the ’'dirty
atnosphere’ about which she speaks is totally unrelated to
anyt hi ng done by the husband or of any cruel treatnent by
him it merely refers to the tension prevailing' in the
famly as the '"Sadi’ (Kohl) was fixed on 13.6.82. Her anger
is not so nuch towards her husband or herself as for the
manner in which things were being done. She conpl ained that
no work had been started and being the eldest daughter in
law of the famly she felt it her duty to see that al

arrangenents were conplete. It was conceded by the
Additional Solicitor-General that this portion of the letter
does not refer to any ill-treatnent by the husband or his

parents but relates only to the defective and unsatisfactory
arrangenents for such an inportant function. The relevant
portion of the 3rd paragraph is also nore or less innocuous
but in between the lines it contains a tale of woe, a spirit
of desperation and frustration and a wave of pessimsm the
actual vernacul ar words are-

"Mera to aane ka kya hota hai dekna hai Buajike
yahan se khat aur aaya to shahid chance m| sakta hai
Magar meri  mangal ke dul han ke roop nein dekhne ki
bahut ichha hai. Dekhenge."

She was naturally apprehending sone thing and was not
very hopeful of going to her father’s place. This being her
last letter, and that too a short one, it gives a clear
i nkling of the manner of how her mind was working. She did
not lay any blame on her husband or anybody el se but stil
she was afraid that sonething was going to happen and that
she may not be able to go to her father and see the nmarriage
of her sister-in-law for which preparati ons were being nmade.
In our opinion, these words are extrenely prophetic and seem
to indicate that by that tine she had alnost made up her
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mnd to end her I|ife instead of carrying on her mserable
exi stence. As brevity is the soul of wt, she directly
hinted that she may not be able to neet her father or any
body naturally because when a life conmes to an end there can
be no such question. Exh. 32, though a short letter, depicts
her real feeling and perhaps a tentative decision which she
may have already taken but did not want to disclose for
obvi ous reasons.
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Then we come to Exh.33 which is a letter dated 23.4.82
witten by the deceased to her close friend, Vahini and
whi ch shows her exact feelings, changing, nood and enoti ons.
This is the only letter where she had made cl ear conplaints
agai nst her husband and the relevant portions nmay be
extracted thus:

"Real ly, Vahini, | remenber you very nmuch. Even if
| am little uneasy, | feel that you should have been
near wth ne.

Al persons here are very good. Everybody is

loving. Still | feel lonely. One reason is that, in the
house there are many persons and they are elder to ne
and such | do not dare to do any work independently.
Every time sone fear is in mnd which leads to
conf usi on.

God knows when | can cone there ? The point on
whi ch we had di'scussion is as it was. Vahini. | swear
you if you talk to anyone. | ammuch in-pains. But what
else can | do '? No other go than that, and the sane

m stake is done again and again by ne. It is that | go
ahead and talk for ten tines, then I becone angry if he

does not speak. Vahini, there is nothing in nmy hands
except to weep profusely. At least till nowthis man
has no tine to mnd his wfe, let it be, but Vahini,
what shall | do?" (P.196)

"Who knows what hardships be-fall on nme, so long
am alive. Wy the god has become (unkind) towards ne."

(P. 197)

"Since yesterday | have nmmde up ny mind not to
speak a word even, till he speaks (to ne). Let ne see
to what extent | control ny feelings. Vahini, you al so
pray to god for nme whether a girl |like ne should be put
to such a difficult test. Vahini, I-amso nuch afraid

of himthat the romantic enchantment during first 10-15
days after marriage has becone |ike a dream™

"l cannot dare to ask himwhether his clothes be
taken for wash. At present ny status is only that of a
mai d servant wi thout pay as of right.
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Why so much indifference towards nme only ? Vahi ni
I, feel to weep in your arns. Vahini come to Pune
early.

On getting up every norning | feel he will speak
today but every day | am hopi ng agai nst hope. Vahini,

what will happen ? Now there is no ray of hope.
Day before yesterday | becane excited and uttered
inrage. "You hate ne, was | unable to get food in ny

parent’s house ?

He was irritated due to word "hate'. He said. if
you talk more like this, I will be very bad man

If this goes on, | will not conme to sleep. That
nmeans not permtted (to cry) also. How he says to ne,
are you tired of ne so early ? What shall | say to such
a man. Once | feel that he does not count me. On second
thought, | feel he cares me nuch. But due to npody
nature, it wll take time to pacify the same. On the
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day on which self-pride is |lessened, no other person

will be nore fortunate than ne But till that day it is

not certain that I will be alive."

(P. 197)

In the second paragraph she starts by giving an
i ndication that she was feeling uneasy and woul d have very
much liked to have Vahini with her. In the third paragraph
she clearly states that all persons in her father-in-|aws’
pl ace were very good and loving but due to a nunber of
persons in the house she did not get a chance to work
i ndependently. The last line "every time sonme fear is in
m nd which |eads to confusion" is the starting point of the
first synptom of her invisible fear which she was unable to
| ocate. The fourth paragraph is rather inportant which shows
that whatever her feelings may have been she sought an oath
fromVvahini not to talk to anyone regarding the natters
whi ch she proposed to wite in the said letter. She says
that she was rmuch in pains ‘and hints that she weeps
profusely and  the reason given by her for this is that she
went on. ‘conmitting mistakes and tal ked to her husband many
times but- _his silence was extrenely painful which nade her
angry. In the last portion, for the first tinme, she nakes a
direct conplaint against her husband to the effect that he
had no tinme to | ook after her (Manju). In the sanme paragraph
she describes her hardshi ps and conpl ai ns
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why God was wunkind to her. She further - expresses her
sentinents that the romantic enchant nent whi ch she
experienced during the first fewdays of her nmarriage had

conpl etely di sappeared and | ooks I|ike a lost dream or a
"Paradi se lost". Then she describes her plight as being a
mai d- ser vant wi t hout pay. She again conplai ns of

i ndifference towards her. Utimtely, she hopes against hope
that some day he will speak to her and di scuss the probl ens
but there is no response. Later, she refers to a particular
incident and goes to the extent of telling himthat he hates
her. This seens to have irritated the husband who resented
this remark very nuch. Again in the sane breath towards the
end of the paragraph, while she says that her husband does
not care for her yet she at once changes her nind and says
that he cares for her nuch but due to his nobody nature it
will take tinme to pacify him Her feelings again take a
sudden turn when she says that when her husband s self-pride
is lessened none would be nore fortunate than her. The next
line is rather inmportant because she hints that till the
sai d heyday cones perhaps she night not be alive.

A careful perusal of this letter reveals the foll ow ng

f eat ur es-

(1) after going to her marital hone she /felt
conpletely lost and took even mnor things to her
heart and on the slightest provocation she becane
extremely sentinental and sensitive.

(2) She exhibited mxed feelings of optimsm and
pessim sm at the same tinme.

(3) it can easily be inferred that she did not have
any serious conplaint against her husband but she
became sad and norose because she was not getting
the proper attention which she thought she would
get.

(4) Thereis no indication that she expected any
danger from her husband nor is there anything to
show that things had cone to such a pass that a
cat astrophe may have resulted. There may be
certain conceal ed and hidden hints which she was
not prepared to reveal in witing : what they were
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is not clear.

(5) A close reading and analysis of the letter clearly

shows at |east two things-
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(a) that she felt extrenmely depressed,

(b) that there was a clear tendency resulting
fromher psychotic nature to end her life or
comm t suicide.

This possibility is spelt out fromthe various letters
whi ch we have extracted. |Indeed, if this was not so how
could it be possible that while not conpl ai ni ng agai nst her
husband she gives a hint not only to Vahini but also to Anju
that she mght not Ilive. She nentions of no such threat
havi ng been given to her by husband at any tinme or anywhere.

(6) The -contents of  the letter lead us to the

irresistible conclusion that Manju felt herself

| onely and desol ate and was treated as nothi ng but

a chattel or a necessary evil ever since she

entered her marital hone.

Thus, from the recitals in the letters we can safely
hold that there was a clear possibility and a tendency on
her part to conmmt sui cide due to desperation and
frustration. She seens to be tired of her married life, but
she still hoped agai nst -~ hope that things m ght inprove. At
any rate, the fact that she may have conmtted suicide
cannot be safely excluded or elimnated. It may be that her
husband may have nurdered her but when two views are
reasonably possible 'the benefit nust go to the accused. In
order to buttress our opinion, we would like to cite some
passages of an emnent  psychiatrist, Robert J. Kastenbaum
where in his book 'Death, Society and Human Experi ence’ he
anal yses the causes, the circunstances, the npods and
emotions which nmay drive a person to conmit suicide. The
| earned author has witten that a person-who is psychotic in
nature and suffers from depression and frustration is nore
prone to comrit suicide than any other person. In support of
our view, we extract certain passages fromhis book :

"The fact is that sone people who commi't suicide

can be classified as psychotic or severely disturbed.

(P. 242)

If we are concerned with the probability  of

suicide in very large populations, then nental  and

enoti onal disorder is a relevant variable to consider
(P.243)
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And it is only through a gross distortion of the

actual circunstances that one could claimall suicides

are enacted in a spell of madness.
(P 243)

"Seen in these terns, suicide is sinply one of the

ways in which a relatively weak nmenber of society |oses

out in the jungle like struggle.
(P. 243)

The i ndi vi dual does not destroy hinmself in hope of

thereby achieving a noble postnortemreputation or a

pl ace anong the eternally bl essed. Instead he wishes to

subtract hinself froma |life whose quality seens a

worse evil than death.

(P. 245)

The newly awakened spirit of hope and progress

soon becane shadowed by a sense of disappointnment and

resignation that, it sonetines seened, only death could
swal | ow.
(P. 245)

Revenge fantasies and their association wth
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suicide are well known to people who give ear to those
in enotional distress."

(P. 251)
"Peopl e who attenpt suicide for reasons other than
revenge may also act on the assunption that, in a
sense, they wll survive the death to benefit by its
ef fect.
XX XX XX

The victim of suicide my also be the victim of
sel f-expectations that have not been fulfilled. The
sense of disappointment and frustrati on may have much
in conmon with that experienced by the person who seeks
revenge though suicide-However, for sone people a
critical nonent arrives when the discrepancy is
experienced as too-glaring and painful to be tolerated.
If something has to go it nay be the person hinself,
not the perhaps excessively high standards by which the
j udgnment has been made-VWarren Breed and his col | eagues
found that a sense of
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failure is proninent-anong nany people who take their

own |ives."

(P. 252)

The above observations are fully applicable to the case
of Manju. She sol emmly believed that her holy union wth her
husband woul d bring health and happiness to her but
unfortunately it |seems to have ended in a nelancholy
marriage which in wview of the circunstances detail ed above,
left her so lonely and created so nmuch of enotional disorder
resulting fromfrustration and pessim smthat she was forced
to end her life. There can be no doubt that Manju was not
only a sensitive and sentinental woman but-was extrenely
i mpressionate and the letters show that a constant conflict
bet ween her m nd and body was goi ng on and unfortunately the
ci rcunmst ances which canme into existence hastened her end.
People with such a psychotic philosophy or bent of mnd
al ways dream of an ideal and if the said ideal fails, the
failure drives themto end their |ife, for they feel that no
charmis left in their life.

Mary K. Hinchliffe, Douglas Hooper and F. John Roberts
in their book ' The Mel ancholy Marriage’ observe that-

"Studies of attenpted suicides cases have -also
reveal ed the high incidence of marital probl ens which
lie behind the act. In our own study of 100 consecutive
cases (Roberts and Hooper 1969), we found that nost of
them could be understood iif the patients interactions
with others in their environment were considered."

(P.5)

Such persons possess a peculiar psychol ogy ~ which

instils extrene |ove and devotion but when they are faced

with di sappointnment or find their environment so unhealthy

of unhappy, they seem to loose all the charnms of life. The
aut hors whil e describing these sentinents observe thus :

"Hopel essness’, ’'despair’, ’'lousy, and ’'m serable’
draw attention to the relationship of the depressed
person to his environment. The articulate depressed
person will often also struggle to put into words the
fact that not only does there appear to be no way
forward and thus no point to
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life-but that the world actually |ooks different."
(P.7)
Coleridge in ‘Cde to Dejection” in his usual ironica
manner has very beautifully explained the sentinents of such
persons thus :
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"I see themall so excellently fair-

| see, not feel, how beautiful they are

At anot her place the author (H nchliffe, Hooper & John)
come to the final conclusion that ruptured persona
relationship play a major part in the clinical picture and
in this connection observed thus :

“Initially we applied these ideas to study of

cases of attenpted suicide (Roberts and Hooper 1969)

and although we did not assune that they were al

necessarily depressed, we | ooked for distal and

proxi mal causes for their behaviour and found that

ruptured personal relationships played a major part in

the clinical picture.”

(P.50)

The observations of the authors aptly and directly
apply to the nature,” nood and the circunmstances of the
unfortunate life of Manju which cane to an end within four
nont hs .of ~marri age.

We have pointed out these circunstances because the
H gh Court ~has laid very great stress on the fact that the
evidence led by the prosecution wholly and conpletely
excludes the possibility of suicides and the death of Manju
was not hing but a dastardly murder.

We shall now deal with the next linb of the oral dying
declaration said to have been made by the deceased to her
parents and friends.” Some of the statenents which have a
causal connection with the deat h of Manju or t he
ci rcunst ances | eadi ng to her deat h are undoubt edl y
admi ssi bl e under s.32 of the Evidence Act as held by us but
ot her statements which do not bear any proximty with the
death or if at all very renotely and indirectly connected
with the death would not be admssible. ~Unfortunately,
however, the two kinds of statenments are so inextricably
m xed up that it would
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take a great effort in locating the part which is adm ssible
and the one which is not.

Bef ore discussing the evidence of the wtnesses we
m ght nention a few prelimnary remarks against the
background of which the oral statenents are to be
consi dered. All persons to whomthe oral statenents are said
to have been made by Manju when she visited Beed for the
last time, are close relatives and friends of the deceased.
In view of the close relationship and affection any person
in the position of the wtness would naturally have a
tendency to exaggerate or add facts which may not have been
stated to themat all. Not that is done consciously but even
unconsciously the |ove and affection for the deceased woul d
create a psychol ogical hatred agai nst the supposed nurderer
and, therefore, the court has to examni ne such evidence with
very great care and caution. Even if the w tnesses were
speaking a part of the truth or perhaps the whole of it,
they would be guided by a spirit of revenge or nenesis
agai nst the accused person and in this process certain facts
which may not or could not have been stated nay be inagined
to have been stated unconsciously by the wi tnesses in order
to see that the offender is punished. This is hunman
psychol ogy and no one can help it.

This now takes us to a consideration of the evidence of
the wi tnesses concerned which read together with the letters
forma conposite chain of evidence regardi ng the causes or
the circunstance relating to the death of the deceased.
According to the prosecution, the last visit of Mnjuto
Beed was on 25.5.82 where she stayed till 3rd of June 1982
when she was brought back by the father of the appellant. In




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 26 of 77

other words, the narration of the troubles and tribulations
of Manju was made only during her last visit and not
earlier. These statements are alleged to have been nade to
Ranmeshwar Chitlange (PW?2), Mnju s father, Rekha (PW3),
who was Manju’'s friend and referred to as ‘Vahini’ in the
letter Ex.33, Anju (PW 6), Manju's sister to whomletters
(Exhs. 30 and 32) were witten, and PW20, Bai, the nother
of Manju. Meena Mahajan (PW5) was al so exani ned but we are
not in a position torely on the evidence of this wtness
for two reasons -(1) she does not figure anywhere in any of
the letters witten by Mnju, and (2) nothing was told to
her by Manju directly but she was nerely inforned regarding
the incidents nentioned by PW2. This sort of indirect
evi dence is not worthy of any credence.
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W would first deal with the evidence of PW2,
Raneshwar Chitlange (Manju’s ~father). W shall give a
summary of the relevant part of his evidence because the
other parts relate to how the marriage was perforned and the
spouses had gone for honeynoon whi ch are not gernane for our
purpose. The w tness states that when Mnju cane to Beed
with her maternal uncle he found her sonewhat uneasy and on
maki ng enquiries whether she was happy at her husband s
house she told him that she was not very happy wth her
husband since she noticed that her husband was not very much
pl eased with her and in fact hated her. These facts are the
result of the usual donestic quarrels between a husband and
a wife, hence this 'statenent cannot be said to be so
directly or proximately related to the death of Manju so as
to be adm ssible under s.32 of the Evidence Act.

It appears fromhis evidence that -even after hearing
the narration fromhis daughter he advised her to get
hersel f adjusted to the situation and to the atnosphere of
her new marital home. Apart from being inadnmissible this
does not appear to be of any assistance to the prosecution
in proving the case of nurder all eged against the appellant.
The witness goes on to state that as the grandfather of the
accused had died he visited Pune, acconpanied by his wife
and Manju. Since this was nore or less a formal visit for
expressing his condolences to the bereaved fanmly, he |eft
Manju at the house of the accused. The only part of his
evi dence on which reliance was placed by the prosecution is
that he had noticed Manju very nmuch di sturbed and uneasy and
requested Birdi chand (father of the accused) to allow himto
take Manju to the house of Dhanraj, which he did. On
reachi ng the house of Dhanraj, the witness states that Manju
conpletely broke down and started weeping and fell in the
grip of her mother. This state of Manju, which the witness
saw with his own eyes, would undoubtedly be primary evidence
of what he saw and felt though not in any way connected with
s. 32 of the Evidence Act. But fromthis circunstance al one
it cannot be safely inferred that Manju apprehended any
serious danger to her life from her husband.

The witness further states that he informed Birdichand
about the grievances made to him by Manju. The appellant,
Sharad, was sent for and he quietly listened to his father
but the witness felt that whatever Birdichand may have told
to his son that does not appear to have nmade any serious
i mpact on him (appellant) and he left the
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room This is purely an opinion evidence and therefore not
adm ssi ble. Even so, the accused perhaps did not think it
necessary to enter into argunments with his father-in-law in
the presence of his father and that is why he may have kept
quiet. From this no inference can be drawn that he was in
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any way inimcally disposed towards Manju or was ani mated by
a desire to take her life.

The witness further stated that he found that Manju was
weepi ng every now and then during the night at Dhanraj’s
pl ace. Later, in the norning the witness took Manju back to
her in-laws house but his grievance was that Sharad did not
care to neet or talk to them These are however snal
circunstances which are incidents of any married |life and
fromthis no adverse inference can be drawn against the
appel | ant .

Anot her conplaint nade in the statenent was that when
he made a voluntary offer to solve the difficulties of
Sharad, the appellant curtly told himthat he did not want
to get his difficulties solved by other persons and at this
attitude of Sharad the witness was naturally very much
di sappoi nted. This conduct of the accused also is not of
such an inportance-as to | ead to any adverse inference. Sone
persons who have a keen sense of pride and self-respect do
not |like ‘anyone else not even their father or father-in-|aw
to interfere in-their personal natters. Perhaps this may be
the reason for the sonewhat cool and curt attitude of Sharad
but that proves nothing. Infact, experience shows that
where elders try to interneddle in the affairs of a husband
and his wfe, this creates a serious obstruction in the
relations of the married couple. Nothing therefore, turns
upon this statenent of PW2.

Agai n, the witness repeats that when Manju cane down to
see him off he noticed her weepingall the tine. To cut a
long story short, the w tness cane back to Beed and sent his
son Pradeep to bring. Manju from Pune to Beed. On reaching
there he was informed that Manju and Sharad had gone on a
holiday trip to Mysore, Triupati, etc. After the return of
Pradeep to Beed, Dhanraj infornmed the wtness that Sharad
and Manju had returned to Pune and therefore, he sent his
son, Deepak to Pune to bring back Manju. When Manju arrived
at Beed, the wtness found her totally disturbed and
frightened. This statement would( be admi ssible as primary
evi dence. What probative value 'should be attached to this
smal | matter is a different issue.
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Thereafter, the wtness was told the incidents by his
wife (PW 20) which had been narrated to —her by Manju but
that is of no value so far as this witness is concerned as
the main evidence woul d be that of PW20. However, in order
to save the marriage froma a total break-down the witness
was extremely worried and therefore, he called one Hira
Sarda, a close acquaintance of the famly of accused, who
told him (wtness) that he was going to Hyderabad and after
4t h-5th June sone solution would be found out. At the sane
time, he advised the wtness not to nmke any haste in
sendi ng back Manju to Pune.

On the 2nd June 1982, Birdichand arrived at Beed and
requested the witness to send Manju to Pune because the
marriage of Birdichand s daughter was fixed for 30th June
1982 and the Kohl (betrothal) cerenmony was to be held on the
13th of June so that Manju nmay be present at the cerenony
and | ook after the arrangenments. The w tness says that after
hearing this he apprised Birdi chand that Manju was extrenely
frightened and that she was not ready to go back to her
husband’ s house nor was he (witness) wlling to send her
back so soon. He suggested to Birdichand that as the
marriage of his nephew was to be cel ebrated at Beed on 25th
June, Sharad would cone to attend the narriage and at that
time he can take Mnju wth him Birdichand, however,
persuaded the witness to send back Manju and assured him
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that no harmof any kind would come to her and he also
prom sed that Mnju would be sent back to Beed, The nost
i mportant statenment in the evidence of this witness may be
extracted thus :

"I was having this talk with Birdichand on the
first floor of ny house. Manju heard this from the
staircase, called ne out in the ground portion of the
house and told nme that she was not in a position to go
to the house of the accused. Since she was in a state
of fear or extreme fear in her nmind and she also told
me that she was not prepared to go to the house of the

accused.
* % * % * %
Therefore, after the neals | sent Manju with

Bi rdi chand. Birdichand, Manju and Kavita then |left Beed
by about 12.30 p.m by bus on 3rd of June, 82. At that
126

time Manju was constantly weeping right frominside ny

house till the bus left. She was also in a state of

extreme fear."
(P. 197)

The witness has said nmany tines in his statement that

Manju was always weeping and crying and the final crisis
canme when on hearing the talks between him and Birdichand
she called himfromthe staircase and told himthat she was
not prepared to go to her husband’ s house as she was in a
state of extrenme fear. It is difficult to believe this part
of the evidence of the witness for two reasons-

(1) Wen the talks were going on between two elders
woul d Manju.  be sitting near the staircase to
listen their talks-and call her father and give
vent to her feelings and her decision not to go
back to Pune at any cost. This conduct appears to
be directly opposed not onlyto the tenor and
spirit of the letters (Exhs.: 30, 32 and 33) which
we have discussed but also against her nenta
attitude and nobl e nature.

(2) As indicated by us while discussing the letters-
could a woman who was so affectionate and reserved
in nature and who would not like the contents of
her letters to Anju and Vahini to be disclosed to
her parents lest they feel worried, disturbed and
di stressed-suddenly turn turtle, forgetting her
sentinments not to worry themand cone out in-the
open to declare before all by weeping and crying
that she was in a state of extreme fear, seemto
us to be inherently inprobable. Once  a nmature
worman devel ops a particular nature or habit or a
special bent of mnd sheis not likely to forgo
her entire nature-in this case, her affection and
love for her parents and the feeling of “not doing
anything which nmay cause distress or worry to
them and start telling her woeful story to
everyone whom she met.

Manj u nust have known fully that her husband’s sister’s

127

betrothal cerenony was to be held on 13th June and if her
father-in-l1aw was naking request after request to take her
to Pune to attend the said cerenony, and had given all sorts
of assurances that no harmwould cone to her, would she
still call her father and express her state of fear and go
on repeating what she had already said. This seens to us to
be an afterthought or an enbellishnent introduced in the
evidence of the witness so as to add credence to the
prosecution story and provide an inaginary notive for the
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nmurder of the deceased. Indeed, if she was bent on resisting
all attenpts of her father-in-lawto take her to Pune she
would not have gone at all. On the other hand, her
subsequent conduct of ultimately going to Pune and naking
arrangenents for the Kohl cerenony belies the story put
forward by the witness. It is extrenely difficult for a
person to change a particular bent of mnd or atrait of
human nature wunless there are substantial and conpelling
circunstances to do so. In the instant case, we find no such
conpel ling circunstance even taking the statenment of the
witness at its face val ue.

To take the other side of the picture, the witness says
that when he reached Pune on 12.6.82 and visited the place
where Manju had died, he found Sharad sl eeping or |lying on
the cot and on seeing him he immediately started crying
vi gorously and nmeki ng a show of the grief and shock they had
received. The exact statenent of the wtness may be
extracted thus :

"I could “notice that” Sharad who was sl eeping or
lying on the cot in the said roomon seeing ne entering
the room i medi atel y started crying vigorously giving
jerks to his body and naki ng show of the grief and the
shock he had received: Utimately | asked him as to
what had happened to Manju when he told ne that since
11th it was the day of his marriage with Manju, he and
Manju were in joyest nood. According to himthey went
to bed by about 12 midnight and he had a sexual act
with Manju in such a nmanner~ which they never had
enj oyed before.. "Utimately according to himwhen they
conpletely felt “tired and ~exhausted both of them fel
asl eep. According to himby about 5.30 a.m when he got
up and after visiting the urinal, when returned to the
room he found that Manju had not got -up as usual since
according to him she used to wake up at the sane tine
he used to wake up and so he
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went near Manju and called her out when he found her

dead. "

It is rather strange that while the wtness took
what ever his daughter told himat its face val ue w thout
maki ng any further enquiry, he imediately junped to the
conclusion that the grief and tears in the eyes of his son-
in-law were fake and that he was nmerely sheddi ng crocodile
tears. There is nothing on the record nor in the evidence to
show any circunmstance which nay have led the witness to
arrive at this conclusion. On the other hand, if the conduct
of the appellant, as described by the witness, is seen from
a di spassionate angle, it was quite spontaneous and natura
because by the tine the witness reached Pune the postnortem
had been done and the death of Manju had cone to light |ong
before his arrival. There was no reason for the witness to
have presuned at that tine that Sharad nust have committed
the murder of the deceased. There were no materials or data
before him which could have led himto this inference. This
clearly shows one inmportant fact, viz., that the w tness was
extremely prejudiced agai nst  Sharad and if one sees
anyt hing-even the truth-with a pale glass everything would
appear to himto be pale.

The second part of the statenent made by the wi tness
regardi ng having sexual intercourse near about m dnight
seens to us to be inherently inprobable. However, educated
or advanced one nay be, it is against our precious cultura
heritage for a person to utter such things in a nost frank
and rudi mentary fashion to his father-in-law. W are clearly
of the opinion that the story of having a sexual act, etc.,
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was a pure figment of the inmmgination of the wtness and
this, therefore, goes a long way off to detract fromthe
truth of the testinony of this witness.

Furthernore, at page 175 the witness adnmits that during
the life time of Manju, Anju and Rekha told himabout the
receipt of the letters from Manju but they never referred to
the nature or the contents of the letters. This is a correct
statenment because both Anju and Vahini had been requested by
Manju not to disclose to her parents the state of affairs or
the tortures which she was suffering and perhaps they kept
the sanctity of oath given to them by the deceased. This is
an additional circunstance to show that even when Mnju
visited Beed for the last tinme she might tell sonething to
her own sister Anju or to Vahini but she would never dare
129
to disclose all the details and put all the cards on the
tabl e before her ~parents-a step which she deliberately
desisted from comnginto existence. W can understand the
evi dence of the witness that Manju was worried, distressed
and depressed. Sonetines out” of natural |ove and affection
parents make a mountain of a mole hill and this is what
seens to have happened in this case.

Great reliance was placed by the Additional Solicitor
CGeneral, on behalf of the respondent, " on the rel evance of
the statements of PW 2, 3, 6, and 20. He attenpted to use
their statenments for twin purposes-firstly, as primary
evi dence of what the w tnesses saw with their own eyes and
felt the nmental agony and the distress through which the
deceased was passing. Secondly, he relied on the statenents
made by the deceased (Manju) to these w tnesses about the
treatnment nmeted out to her by her husband during her stay at
Pune and furnishes a clear notive for the accused to nurder
her .

As regards the first circunstance, there can be no
doubt that the said evidence of “the wtnesses would
undoubt edly be adm ssible as revealing the state of mnd of
the deceased. This would be primary evidence in /'the case
and, therefore, there cannot « be any doubt about the
rel evancy of the statenent of the wtnesses in regard to
this aspect of the matter. As to what probative value we
should attach to such statenments would depend on a proper
application of the context and evidence of each of the
Wi t nesses,

As regards the second aspect-which is in respect  of
what the deceased told the wtnesses-it- would only be
admi ssible under s. 32 of the Evidence Act as relating to
the circunmstances that led to the death of the deceased. In
view of the |aw di scussed above and the propositions and the
concl usi ons we have reached, there cannot be any doubt that
these statenents would fall in the second part of s./32 of
the Evidence Act relating directly to the transaction
resulting in the death of Manju, and would be admssible.
Bef ore, however, exam ning this aspect of the question we
m ght at the outset state that the character, conduct and
the tenperanent of Manju, as disclosed or evinced by the
admtted letters (Exhs. 30,32 and 33), which denpnstrate
that it is nost wunlikely, if not inpossible, for Manju to
have related in detail the facts which the aforesaid
wi t nesses deposed. If this conclusion is correct, then no
reliance can be placed on this part of the statenent of the
af oresai d witnesses.

We now proceed to discuss the evidence of PW 3,4, 5, 6
and
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20. As we have discussed the evidence of PWZ2, father of
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Manju, it wll be nore appropriate to discuss now the
evi dence of PW20 (Manju’'s nother) from whomnost of the
matters spoken to by PW2 were derived. Her evidence appears
at page 305 of part | of the Paper Book. It is not necessary
for us to go into those details which have already been
deposed to by PW2. The nost relevant part of her evidence
is about the visit of Manju to Beed on 2.4.82. She states
that during this visit she found Manju cheerful and happy
and she did not conplain of anything during her stay for 8-
10 days. In answer to a question-whether she enquired from
Manju or had any talk with her during that period-she stated
Manju told her that her husband was not taking any interest
in her and used to | eave the house early in the norning and
return late at night on the excuse that he was busy with his
factory work. It may be stated here that the accused had a
chem cal factory where he used to work from norning till
late at night. The wtness further deposed that Manju
informed her that there was no charmleft for her at the
house of her husband. These facts however run counter to her
first statenent where she stated that Manju was quite happy
and cheerful —as expected of a newy narried girl. Even so,
what ever Manju had said does not appear to be of any
consequence because she (the w tness) herself admts that
she did not take it seriously and told Manju that since she
had entered a newfamly it mght take some tinme for her to
acclimatise herself mith the new surroundings. She also
warned Manju against attaching much -inportance to such
matters.

Thereafter she goes on to-state that near about the
11th or 12th of April 1982 she (PW20) al ongwi th her husband
left for Pune to offer condolences on the death of the
grand-father of the appellant. She then proceeds to state
that during their second visit to Pune on the 11th or 12th
of May 1982 she stayed with her brother, Dhanraj and that
whi |l e she was there Manju hugged at her neck and having | ost
her control, started weeping  profusely. She further states
that Manju requested her to take her to Beed as it was not
possible for her to stay in her marital house where she was
not only bored but was extrenely afraid and scared.

On the next day she (PW 20) nmet the nother ~of the
appel l ant and told her plainly that she found Manju
extrenmely perturbed, uneasy and scared and that she was
experiencing trenmendous pressure and restrictions from her
husband. But the nother of the appellant convi nced her that
there was nothing to worry about,
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and everything wll be alright. The wtness then narrated
the fact to her husband and requested himto take Manju wth
themto Beed. PW?2 then sought the perm ssion of Birdichand
to take Manju to. Beed but he told himthat as sonme guests
were to visit him he (PW 2) can send sonebody after 4-5
days to take Manju to Beed. It may be nentioned here that
the details about the sufferings and the nmental condition of
Manju was not nentioned by this witness even to her husband
(PW2) as he does not say anything about this nmatter.
Further, her statenent is frightfully vague.

As already indicated that the letters (Ex. 30, 32, 33)
clearly show that Manju never wanted to worry or bother her
parents about her disturbed condition, it appears to be nost
unli kely that on the occasion of the death of her
grandfather-in-law she would choose that opportunity to
narrate her tale of woe to her nother. This appears to us to
be a clear enbellishnment introduced by the prosecution to
give a sentinental colour to the evidence of this w tness.
Utimately, on My 25, 1982 Deepak brought Manju to Beed and
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this time she was acconpanied by her cousin, Kavita. Here
again, she states that on her arrival she found Manju
extremely disturbed and under tension of fear and Manju was
prepared to nake a clean breast of all her troubles.
However, as Kavita was there and did not give any
opportunity to Manju to neet her nother alone, she (Kavita)
was sent out on sonme pretext or the other. Thereafter, Mnju
told her nmother that she was receiving a very shabby
treatnent from her husband and while narrating her niserable
plight she told her about two inportant incidents which had
greatly upset her-(1) that she happened to come across a
love letter witten by PW37, Uwala Kothari to her husband
whi ch showed that the appellant was carrying on illicit
relations with PW37, (2) that on one occasion the appellant
told Manju that he was tired of his life and did not want to
live any nore and, therefore-wanted to commit suicide.
Despite Manju's enquiries as to why he wanted to commt
sui cide, he did not -give any reason. She then inforned her
not her when this talk was going on, she (Manju) herself
vol unteered to comit suicide. Thereafter, Sharad put forth
a proposal under which both of themwere to comit suicide
and they decided to wite notes showing that they were
comm tting suicide. On hearing this plan from Sharad, Manju
told him that she was not inclined to commt suicide as she
had not lost all hope of life and that she had expressed her
desire to commit suicide only because  he had said that he
woul d do so. PW20 woul d have
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us believe that while in one breath she agreed to the
sui ci de pact yet the next nmonent she nmade a conplete volte
face. This is hard to believe having regard to the nature of
the tenperanent of Manju.

The two statenents said have been nade by Manju to her
not her appear to be contradictory and “irreconcil able and
smack of concoction. According to Manju, Sharad then
prepared two notes one addressed to his father and anot her
to his father-in-law and asked Manju to do the sane but she
refused to do anything of the 'sort. The witness adnmtted
that she was not told as to what had happened to the notes
witten by the appellant.

Al this story of a suicidal pact seems to-us nothing
but a fairy tale. There is no nmention nor even a hint in the
letters (Exhs. 30, 32, 33) witten by Manju about the
aforesaid suicidal pact and the story narrated by the
wi tness before the trial court, nor was the note produced in
the court. This appears to us to be a make-believe story and
was introduced to castigate the appellant for his shabby
treatnent towards Mnju.

Anot her intrinsic circunstance to show the untruth of
this statement is that although PW2 was apprised of these
facts yet he never nmentioned themto Birdichand particularly
when he was insisting that Manju shoul d be sent back to Pune
for attending the betrothal cerenony of his daughter Shobha.
Indeed, if this fact, which is of very great inportance so
far as the lives of both the husband and the wfe are
concerned, would have been there, the first thing which PW2
woul d have done is to tell Birdihand that matters had
reached such a stage as to |eave no doubt that her daughter
was in an instant fear of death and it was inpossible for
himto allow his daughter to go to Pune where Sharad was
bent on forcing her to commit suicide or even nurder her
nore particularly because PW20 adnits in her evidence that
as all the things she had learnt from Manju were serious,
she had inforned her husband about the same who agreed with
her .
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Apart from this grave incident, the w tness deposed to
another equally inportant matter, viz., that on the Shila
Septam day, the appellant rang up his nother to send Manju
al ongwi th Shobha to a hotel (Pearl Hotel), as has been
deposed to by other witnesses) because he wanted to give a
party to his friends. As Shoba was not present in the house,
Manj u’s nother-in-law sent her alone, in
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a rickshaw to the hotel. On reaching the hotel she did not
find any other person except a girl who was introduced by
her husband as Ujavla Kothari. The nost critical part of the
incident is that the appellant is alleged to have inforned
Manj u that she shoul d take |l essons fromUjvala as to how she
shoul d behave wth him and also told her that Uvala knew
everything about himand he was conpletely in her hands.
Subsequently the appellant went away and Ujvala told her
that the appellant was ~a short-tenpered nan and she shoul d
talk to” himonly if and when he wanted to talk to her. She
(Uvala) also told Manju that the appellant was conpletely
under her conmand and she was getting every bit of
i nformation about the _incidents —happening between the
husband and the wife. Finally, she was apprised of the fact
by Uy vala that she and Sharad were in |love with each other
Manju is said to have retorted and protested to Ujvala by
saying that she was not prepared to take any |essons from
her regarding her behaviour towards her ‘husband as she
(Manju) was his wedded wife while Uyvala was only a friend.
Manju al so told her nother that these facts were narrated by
her to the appellant and accused No. 2. As a result of this
incident, Manju became-a little erratic which attracted
doubl e cruelty towards her by her husband and nmade her
extrenmely scared of her life and in view of this devel opnent
she requested her nother not to send her back to the house
of the accused.

One point of inportance which m ght be noticed here and
whi ch shows that whatever be the relations with her husband
and Uvala, the picture presented by the witness’' is not
totally correct because if such a point of no return had
al ready been reached, there was absolutely no-question of
Bi rdi chand and sending for the appellant and arranging a
trip to Ooty, Mysore and other place nor woul d have Mnju
agreed to go to these places. The witness further stated
that as soon as Manju cane to know that Birdichand had cone
to take her away she was shocked and continuously kept
saying that she was extrenmely afraid of going to her
husband’ s house and that she shoul d not be sent back.

The behavioral attitude of Mnju depicted by the
witness seens to us to be absolutely contradictory to and
not at all in consonance with her tenperanent, frame of
m nd, psychol ogi cal approach to things and innate habits.
That is why no reference had been made even directly or
indirectly in any of the letters witten by
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Manj u, and she had expressly requested both Anju and Vahini
not to disclose anything to her parents |lest they nmay get
worried and. distressed on her account. |In other words,
Manj u was a worman who despite her troubles and tribul ations,
sufferings and travails, anxiety and anguish would never
have t hought of narrating her woeful story to her parents
and thereby give an unexpected shock to them This feeling
is mentioned in the clearest possible terns in the letters
(Exhs. 30, 32, 33) which we have already discussed. There is
no reference at all in any of the letters regardi ng suicida
pact or the illicit relationship of her husband with U val a.

Anot her inmportant fact which the Hi gh Court has mi ssed
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is that even according to the statement of this witness, the
appel l ant had asked his nother to send Shobha along with
Manju to the hotel and at that tinme he could not have been
aware that Shobha would not be avail able. Indeed, if he had
an evil intention of insulting or injuring the feelings of
Manju by keeping U vala there he would never have asked his
nother to send Shobha also because then the mtter was
likely to be rmade public. This is another inherent
i mprobability which makes the whole story difficult to
bel i eve.

Despite these serious devel opments both PW 2 and 20
tried to convince Manju_ to accept the assurances given by
Bi rdi chand that no harm would cone to her and if anything
m ght happen they wll take proper care. W find if
i npossible to believe that the parents who had so nmuch | ove
and affection for their _daughter would, after know ng the
ci rcunmstances, still try to take the side of Birdichand and
per suade her daughter to go to Pune. Raneshwar (PW2) shoul d
have tol d  Birdi chand point-blank that he would not send
Manju in ' view of” the serious incidents that had happened,

viz., the sui cidal pact, the «cruel treatnment of the
appel l ant towards Manju, the  constant fear of death which
Manj u was apprehending, theillicit relationship between the

appel l ant and U vala, and the strong resistance of his
daughter who was not prepared to go Pune at any cost and was
weeping and wailing all the tine. On the other hand,
knowi ngly and deliberately they seemto have thrown their
bel oved daughter into a well of death. The fact that Manju’'s
parents tried to console her and believed the assurance of
Bi rdi chand knowing full well ~the history of the case shows
that any statenment nade by Manju to her parents was not of
such great consequence as to harden their attitude. This is
yet another intrinsic circunstance Manju to which negatives
the story of suicidal pact and the-invitation to
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cone to the Pearl Hotel and the manner in which  she was
insulted in the presence of Uwvala. There is no doubt that
rel ati ons between the appellant —and Manju were “‘extrenely
strained, may-be due to his friendship with Ujvala, she may
not have felt happy in her marital hone as she has clearly
expressed in her letters but she did not disclose anything
of such great consequence which would have shocked the
parents and |led them to resist her going to Pune at any
cost. This nakes the version given by PW 2 and 20 unworthy
of credence.

We now proceed to take up the evidence of PW6, Anju,
the sister of Manju. The statenent of this witness is nore
or less a carbon copy of the evidence of PW20 which has
been di scussed above and, therefore, it is not necessary to
consi der her evidence in all its details. So far as the
first visit is concerned, she fully supports her nother that
Manju was very happy as was expected of a newWy married
girl. When Mnju cane to Beed around 2nd April 1982 she
stayed there for 8-10 days and during that period the
witness noticed that she was sonmewhat dissatisfied and
conpl ai ned that her husband used to return late at night.
She al so conpl ai ned against the callous attitude of the
ot her menmbers of her husband’'s famly. She also introduced
the story of Uvala Kothari and corroborated what PW 20 had
said which we have discussed above. She also refers to the
said suicidal pact and then to the fact that Birdi chand had
cone to take away Manju to Pune so that she nmay be able to
attend the betrothal cerenony of Shobha. Then she deposes to
an incident which appears to be wholly inprobable. According
to her, on the 3rd of June, 1982, PW2 invited his two
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friends, Raju and Rath, for lunch at which Birdi chandi was
al so present, and told themthat Manju was not prepared to
go to Pune as she was afraid to go there but Birdi chand,
alongwith his two friends, assured him that nothing would
happen. W do not think that in the course of things P-2
woul d be so foolish as to let the secret matters of the
house known to others than the parties concerned. Thereafter
the witness proves the letters (Exhs. 30 and 32).

She stated one inportant statement to the effect that
on some occasions Manju had a talk with her nmother in her
presence. Although Mnju had requested Anju not to disclose
anything to her parents yet everything was nade known to
them During cross-examnation the w tness was asked-how as
it that Manju was narrating these tal ks when the wi tness had
been asked not to disclose the
136
same to her parents, which she expl ai ned away by sayi ng that
she di d not ask Manju why she was disclosing these things to
her nmother. No satisfactory answer to this question seens to
have been given by her. At another place, the witness states
thus :

"I did not tell all these informations | received
fromManju to any body. Nor anybody enquired from ne
till ny statenent was recorded by the Police."

Her evidence, 'therefore, taken as a whole is subject to
the sanme infirmty as that of PW20 and nust suffer the sane
fate.

PW 3, Rekha (who was addressedas ‘Vahini’ in Maju’s
letter (Ex. 33), states that on the first occasion when
Manju cane honme she ~was quite ~happy but during her second
visit to Beed in the month of April, 1982 she did not find
her so and Manju conplained that her husband was avoi di ng
her to have a talk with her on one excuse or another. Manju
also informed the witness that the appellant had a girl-
friend by name U vala and the wi tness says that she tried to
console Manju by saying that since her husband was a
Chemi cal Engi neer he may have lot of friends. Wile
referring to Exh. 33 (letter witten to her by Manju) she
stated that the only conplaint nade in that |etter was that
her husband was not talking to her properly. She then
deposed to an incident which happened when on -her way to
Bonbay when the witness stayed at Pune for sone tinme. She
states that she had a talk with Manju for about hal f-an-hour
when she narrated the story of the suicidal pact. She al so
stated that she was extrenely afraid of the situation and
al nost broke down in tears and wept.

The nost inportant fact which may be noted in her
evidence is a clear pointer to the frane of mnd and the
psychotic nature of Manju. At page 212 of Part | ~of the
Paper book while narrating the relationship of her husband
with Uyvala she says that the appellant |lost his tenper and
t her eupon she spoke the followi ng words to him:

,'l am not going to spare this, I will not allow
this, his bad relations even though a blot may cone to
our famly and | have decided |ikew se."

These significant and pregnant words clearly show that
Manj u was so nuch bored and disgusted with her life that she
entertained a spirit of revenge and told the w tness that
she was not going to

137
tolerate this even though a blot may cone to the famly and
that she had decided 1likewise. This statenment undoubtedly

contains a clear hint that she had al nost made up her mind
to end her life, cone what may and thereby put to trouble
her husband and his famly menbers as being suspect after
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her death. This appears to be a culmination of a feeling
whi ch she had expressed in one of her letters to Anju in the
fol |l owi ng words:

"Till I could control (nyself), well and good.

VWhen it becomes imnmpossible, some other way will have to

be evol ved. Let us see what happens. Al right."
Simlarly, in her letter (Ex. 33) to this witness she gives
a concealed hint "But till that day it is not certain that |
will be alive."

Thus the feelings of death and despair which she orally
expressed to the wtness at Pune seens to have been
fulfilled when on the norning of 12th June 1982 she was
found dead.

The evidence of PW4, Hralal Ranlal Sarda, is not that
inmportant. He nerely states that in the last week of My
1982, PW 2 had called himand told himthat Manju was bei ng
ill-treated by her husband @and therefore she was not
prepared to go to her nmarital home. PW2 also informed him
about the suicidal pact affair. As the witness was in a
hurry to ' go to Hyderabad he counselled PW2 not to take any
final decision in a hurry and that Manju shoul d not be sent
to Pune with Birdichand until “his return when a decision nmay
be taken. On return from Hyderabed he |l earnt that Birdichand
had already taken Manju - to Pune and thereafter he left for
Pune. Indeed, if the matter was so grave and serious that a
person |like PW4, who was a relation of the appellant rather
than that of PW 2, had advised him not to make haste and
take a final decision but wait wuntil his return yet PW2
seens to have spurned his advice and sent Manju to Pune.
This shows that the matter was not really  of such great
i nportance or urgency as to take the drastic step of nmaking
a blunt refusal to Birdi hchand about ~Manju's not going to
Pune. This also shows that the story of suicidal pact and
other things had been introduced-in order to give a colour
or orientation to the prosecution story.

Another fact to which this wtness deposes in the
narration by the appellant about 'his having sexual 'act with
his wife. W have
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al ready disbelieved this story as bei ng hopel essly
i mprobabl e and against the cultural heritage of our country
or of our nature and habits. This is the only purpose for
which this witness was exanm ned and his evidence does not
advance the matter any further.

PW5, Meena Mahajan, has al so been exam ned to boost up
the story narrated by PW2 and ot her w tnesses. She was not
at all connected with the famly of PW2 but is alleged to
be a friend of Manju and she says that she found Manju
conpl etely disheartened and norose and she started weeping
and crying while narrating her said story. The witness goes
on to state that Mwnju was so nuch terrified of the
appel l ant that she was afraid of her life at his hands. No.
wi tness has gone to the extent of saying that there was any
i medi ate danger to Manju's life nor did Manju say so to PW
2, 6 and 20. This witness appears to us to be nore |loya
than the king. Even assunming that Manju was a friend of PW6
but she never wote to her any letter indicating anything of
the sort. For these reasons we are not satisfied that this
witness is worthy of credence.

A close and careful scrutiny of the evidence of the
aforesaid witnesses clearly and conspicuously reveals a
story which is quite, different fromthe one spelt out from
the letters (Exhs. 30, 32 and 33). In fact, the letters have
adifferent tale to tell particularly in respect of the
following matters: -
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(1) There is absolutely no reference to suicidal pact
or the circunstances |eading to the sane,

(2) thereis no reference even to Uvala and her
illicit relations with the appell ant,

(3) thereis no mention of the fact that the deceased
was not at all willing to go to Pune and that she
was sent by force

(4) the conmplaints nade in the letters are confined to
ill-treatnment, |oneliness, neglect and anger of
the husband but no apprehensi on has been expressed
in any of the letters that the deceased expected
i mm nent danger to her life from her husband.

(5) Infact, inthe Iletters she had asked her sister
and friend not to disclose her sad plight to her
parents but
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while narrating the ~facts to her parents she
herself violated the said enotional prom se which
appears to us to be too good to be true and an
after thought added to strengthen the prosecution
case:

(6) If there is anything inherent in the letters it is
that because of her m serable existence and gross
ill-treatment by her husband,  Manju m ght have
hersel f decided to end her life rather than bother
her parents.

We are therefore unable to agree with the H gh Court
and the trial court that the w tnesses discussed above are
totally dependable 'so as to exclude the possibility of
suicide and that the only irresistible inference that can be
drawmn from their evidence is that it was the appellant who
had nurdered the deceased.

Putting all these pieces together a general picture of
t he whol e epi sode that energes is that there is a reasonable
possibility of Manju having made up -~ her mind to end her
life, either due to frustration or desperation or to take a
revenge on her husband for shattering her dream /and ill-
treating her day-to-day.

Apart from the spirit of revenge which may have been
working in the mind of Manju, it seenms to us that what my
have happened is that the sum total and the —cunulative
effect of the circunstances nmay have instilled in her an
aggressive inpulse endangered by frustration of which there
is ample evidence both in her letters and her subsequent
conduct. In Encyclopedia of Crine and Justice (Vol. 4) by
Sanford H Kadi sh the author nentions thus :

"Qt her psychol ogically oriented theories ave
viewed suicide as a neans of handling aggressive

i mpul ses engendered by frustration."

Anot her inference that follows fromthe evidence of the
wi tness discussed is that the constant fact of wailing and
weeping is one of the inportant synptons of an intention to
conmit suicide as mentioned by George W Brown and Tirri
Harris in their book "Social Oigins of Depression” thus:-

"1. Synptom data
Depr essed npod-
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Crying
feeling m serabl e/l ooking m serable, unable to smle
I augh
feelings of hopel essness about the future
sui ci dal thoughts
. suicidal attenpts
Fear s/ anxi ety/worry
15. psychosomati ¢ acconpani ment s

GhrWONPEF
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16. tenseness/anxiety

17. specific worry

18. panic attacks

19. phobi as

Thi nki ng

20. feelings of self-depreciation/nihilistic delusions

21. delusions or ideas of reference

22. del usi ons of persecution/jeal ousy

23. del usi ons of grandeur

24. del usions of control/influence

25. other delusions e. g. hypochondriacal worry

26. auditory hallucinations

27. visual hallucinations."

Most of these synptons appear to have been proved as
existing in Mnju both fromher Iletters (Exhs. 30, 32 and
33) and fromthe evi dence di scussed.

W might hasten to observe here that in cases of wonen
of a sensitive and sentinental nature it has usually been
observed that ~if they are tired of their life due to the
action of  _their kith and kin, they becone so desperate that
they develop a spirit of revenge and try to destroy those
who had made their |ives worthless and under this strong
spell of revenge sonetinmes they can go to the extrenme limt
of committing suicide with a feeling that the subject who is
the root cause of / their malady is also destroyed. This is
what may have happened in this case. Having found her dreans
shattered to pieces Manju tried first to do her best for a

conprom se but the constant ill-treatnent and call ous
attitude of her husband may have driven
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her to take revenge by killing herself so that she brings

ruinati on and destruction to the famly whi ch was
responsi ble for bringing about her death.” W night extract
what Robert J. Kastenbaum in his book *Death, Society, and
Human Experience’ has to say:
"Revenge fantasies and their ~association with suicide
are well known to people who give ear to those in
enoti onal distress."
After a careful consideration and discussion of the evidence
we reach the follow ng conclusions on point No. 1:
1) that soon after the marriage the relations between
Manju and her husband becane extrenely strained  and
went to the extent that no point of return had been
al nost reached,
2) that it has been proved to sone -~extent that the
appel l ant had sone sort of intimacy with U vala which
enbittered the rel ati onship between Manju and hi m
3) That the story given out by PW2 and supported by PW
20 that when they reached Pune after the death of Manju
they found appellant’s weeping and wailing out of grief
as this was nerely a pretext for sheddi ng of “crocodile
tears, cannot be believed,
4) that the story of suicidal pact and the allegation
that appellant’s illicit rel ations with Y val a
devel oped to such an extrene that he was so nuch
infatuated with Uvala as to form the bedrock of the
notive of the nmurder of Manju, has not been clearly
proved,
5) the statement of PW2 that the appellant had told
himthat during the night on 11th June 1982 he had
sexual act with the deceased is too good to be true and
is not believable as it is inherently inprobable,
6) that despite the evidence of PW 2, 3, 6 and 20 if
has not been proved to our satisfaction that the natter
had assuned such extreme proportions that Manju refused
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to go to Pune with her father-in-law (Birdichand) at

any cost and yet she was driven by use of conpulsion

and persuasion to acconpany him
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7) that the conbined reading and effect of the letters
(Exhs. 30, 32 and 33) and the evidence of PW 2, 3, 4,
6 and 20 clearly reveal that the signs and synptons
resulting from the dirty atnosphere and the hostile
surroundings in which Manju was placed is a pointer to
the fact that there was a reasonabl e possibility of her
having comm tted suicide and the prosecution has not
been able to exclude or elimnate this possibility
beyond reasonabl e doubt.

We nust hasten to add that we do not suggest that this
was not a case of nmurder at all but would only go to the
extent of holding that at least the possibility of suicide
as alleged by the defence may be there and cannot be said to
be illusory.

8) That a good part of the evidence discussed above, is

undoubt edl y -admi ssible as held by us but its probative

val ue seenms to be precious Ilittle in view of the
several inprobabilities poi nted out by us while

di scussi ng the evidence.

We might nention here that we had to reappreciate the
evi dence of the witnesses and the circunstances taking into
account the psychol ogi cal aspect of suicide as found in the
psychotic nature and character of Manju because these are
i mportant facts which the High Court conpletely overl ocked.
It seems to us that the H gh Court while appreciating the
evidence was greatly -influenced by the fact that the
evi dence furnished by the contents of the |etters were not
adm ssible in evidence which, as we have shown, is a wong
vi ew of | aw,

We now come to the second |inb- perhaps one of the nost
i mportant |inbs of the prosecution case viz!, t he
circunstance that the appellant was last seen wth the
deceased before her death. Apparently, if proved, this
appears to be a conclusive evidence against the appellant
but here also the H gh Court has conpletely ignored certain
essential details which cast considerable -doubt ~on the
evi dence |l ed by the prosecution on this point.

The question of the appellant having been |ast -seen
with the deceased may be divided into three different
st ages:

1) The arrival of Anuradha and her children alongwth

Manju at Takshila apartments, followed by the arriva

of
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the appellant and his entry into his bedroom where

Anur adha was tal king to Manju,

2) the calling of PW 29 by A2 followed by the

appel lant and his brother’s going out on a scooter to

get Dr. Lodha and thereafter Dr. Gandhi.

3) Sending for Mhan Asava (PW30) and the conversation

between the appellant, Birdichand and others as a

result of which the matter was reported to the police.

Al t hough t he af oresai d three st ages of this
ci rcunst ance cannot technically be called to nean that the
accused was |ast seen with the deceased but the three parts
conbined with the first circunmstance mght constitute a
notive for the nurder attributed to the appellant.

Froma perusal of the judgnent of the Hi gh Court on
these points, it appears that the Hi gh Court has nmade a
conputeri se and nathematical approach to the problem in
fixing the exact time of the various events which cannot be
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correct as would appear fromthe evidence of the witnesses,
i ncluding Dr Banerjee (PW 33)

The evidence of PW 7, the nmotor rickshaw driver shows
that on the night of the 11th of June he had brought the
deceased al ongwi th Anuradha and ot hers and dropped t hem near
the Takshila apartnents at about 11.00 p.m The w tness was
cross-exam ned on several points but we shall accept finding
of the H gh Court on the fact that on the 11th of June 1982
the witness had dropped the persons, nentioned above, at
about 11.00 p.m The rest of the evidence is not germane for
the purpose of this case. It nmay, however, be mentioned that
one should always give some roomfor a difference of a few
mnutes in the tine that a layman-like PW7 would say. W
cannot assune that when the witness stated that he had
dropped Manju and others at 11.00 p.m, it was exactly 11.00
p.m--it would have been 10-15 minutes this way or that way.
H s evidence is only nmaterial to show the approximte time
when Manju returned to the apartnents.

The next ~witness on this point is PW28, K N Kadu
This witness corroborates PW7 and stated he had heard the
sound of —a rickshaw near the apartnents when the wife of A
2, Manju and 3 children entered the apartnents and went to
their rooms. He
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further says that after about 15 minutes he saw the
appel l ant coming on a scooter and while he was parking his
scooter the wtness asked himwhy did he conme so late to
which he replied that he was busy in sonme neeting. This
woul d show that the -appellant nust have arrived at the
apartments near about - 11.30 or 11.45 p.m It is very
difficult to fix the exact tine because the w tness hinself
says that he had given the timngs approxi mately. The Hi gh
Court was, therefore, not justified'in fixing the tine of
arrival of Mnju and party or the appellant with alnost
mat hemati cal precision for that would be a nost unrealistic
approach. The Hi gh Court seens to have specul ated that Mnju
nust have died at 12.00 a.m, that is to say, within 15-20
m nutes of the arrival of the appellant. It is, however,
i mpossible for us to determine the exact tinme  as to when
Manj u di ed because even Dr. Banerjee  says in his evidence
that the time of death of the deceased was between 18 to 36
hours which takes us to even beyond past 12 in the night. At
any rate, this much is certain that Manju nust have died
round about to 2.00 a.m because when Dr. Lodha arrived at
2.45 a.m he found her dead and he had also stated that
rigor nortis had started setting in, It is. therefore,
difficult to fix the exact time as if every witness had a
wat ch which gave correct and exact tinme. Such an inference
is not at all called for.

The third stage of this nmatter is that while the
wi tness was sl eeping he heared the sound of the starting of
a scooter and got up fromhis bed and saw appel |l ant ‘and A-2
goi ng away. Therefore, he found 7-8 persons coni ng and goi ng
on their scooters. The High Court seens to suggest that this
nmust have happened by about 1.30 p.m Even so, this does not
prove that Manju have died at midnight. As the wi tness had
been sl eeping and was only aroused by the sound of scooters,
it would be difficult to fix the exact time when he saw the
appel l ant and A-2 going out on their scooters. H s evidence,
therefore, was rightly relied wupon by the Hgh Court in
proving the facts stated by him

PW 29, B.K  Kadu, who was serving as a watchman at the
Takshil a apartnents says that near about the m dni ght he was
call ed by Ranmeshwar, A-2 and on hearing the shouts he went
to flat No. 5. He further says that A-2 directed himto
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unbolt or unchain the door but the door was not found cl osed
frominside and hence A-2 went out and returned after some
time. While the witness was
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standing at the door A-2 returned and after his return the
wi tness also cane back to his house and went to sleep.
Perhaps the witness was referring to the incident when A-1
and A-2 had gone on scooter to fetch Dr. Lodha. During
cross-exanmination the wtness adnmitted that he did not
possess any watch and gave the timings only approximtely.
We shall accept his evidence in toto but that |eads us
nowher e.

This is all the evidence so far as the first stage of
the case is concerned and, in all probability, it does not
at all prove that A-1had nurdered the deceased. On the
ot her hand, the circunstances proved by the three witness
are not inconsistent with the defence plea that soon after
entering the room Manju may have comritted suicide.

Part Il of this circunstance relates to the com ng of
Dr. Lodha and then Dr. Gandhi- on the scene of occurrence and
we accept - their evidence in toto. ~Dr. Lodha was a famly
doctor of the appellant’s famly and it was quite natural to
send for himwhen the appellant suspected that his wife was
dead. Although Dr. Lodha (PW24) was a famly doctor of the
appel lant’s fam |y 'yet he did not try to support the defence
case and was frank enough to tell the accused and those who
were present there that it was not possible for him to
ascertain the cause of death which could only be done by a
postmortem In other words, heindirectly suggested that
Manju’' s death was an. unnatural one, and in order to get a
second opinion he advised that Dr. Gandhi (PW25) may al so
be sunmmoned. Accordingly, Dr. Gandhi was called and he
endorsed the opinion of Dr. Lodha. ~Such-a conduct on the
part of the appellant or the persons belonging to his famly
is wholly i nconsi stent with the ~allegation of t he
prosecution that the appellant had nmurdered the deceased.

The Hi gh Court seens to have made one inportant comrent
inthat why Dr. Lodha and Dr. Gandhi were called from sone
di stance when Dr. Kelkar, who was a skin specialist and
anot her Doctor who was a child expert, were living in the
same building. This conment is neither here nor there. It is
mani fest that Birdichand was a respectable person of the
town and when he found that his daughter-in-Iaw had died he
woul d naturally send for his famly doctor rather then those
who were not known to him
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It appears that PW 30 Mbohan Asava was al so summoned on
tel ephone and when he cane at the scene of occurrence he
found A-2, Birdichand sitting on the floor of the room and
Bri di chand hugged himout of grief, and told himthat Manju
had di ed of shock and the Doctors were not prepared to give
a death certificate.

In order to understand the evidence of this witness it
may be necessary to deternmine the sequence of events so for
as PW 30 is concerned. The w tness has stated that while he
was sl eepi ng he was aroused from his sleep by a knock at the
door by Ram Vilas Sharda (brother of appellant) at about
4.00 or 4.15 a.m RamVilas told himthat Manju had di ed and
the doctors were not prepared to give any death certificate.
After having these talks the witness, alongwith Ram Vil as,
proceeded to the apartnents and remained there till 5.15.
a.m Then he returned to his house, took bath and at about
6.30 aam he received a telephone call fromRamVilas for
lodging a report with the police with the request that the
time of death should be given as 5.30 a.m Consequently, he
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reached the police station near about 7.00 or 7.15 a.m and
| odged a report stating that Manju had died at 5.30 a. m

This witness appears to be of doubtful antecedents and,
therefore, his evidence has to be taken with a grain of
salt. He admitted in his statenent at p. 387 that sone
proceedi ngs about evasion of octroi duty were pending
against him in the Court. He also admtted that he was
convicted and sentenced to 9 nonths R under the Food
Adul teration Act in the year 1973.

Apart from this it appears that nost of the statenents
which he made in the Court against Birdichand and the other
accused, were not made by him before the police. These
statenents were put to ‘himand he denied the same but they
have been proved by the Investigation Oficer, PW40 whose
evi dence appears at p. 521 of Part Il of the printed
paper book. These bel ated statements nade in the Court nmay be
summari sed t hus:

Wiile in his statement before the court the w tness at
p. 386 (para 19) states that the death of Manju was
suspi ci ous yet he nmade no such statenent before the police
on being confronted by the statement of PW 40. Another
i mportant point on which his statenent does not appear to be
true is that the donm nent fact
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nentioned to himby Birdichahd and others was that the
doctors were not prepared to issue death certificate but he
did not say so before the police. Similarly, he deposed in
the court about the statenent made to himby Birdichand that
he would |ose his prestige and therefore the body should be
cremated before 7.00.a.m but he advised himnot to do so
unl ess he has inforned the police otherwi se his whole famly
would be in trouble. Alnpbst the entire part of his evidence
in para 5 at p. 381 appears to be an afterthought, as PW40
stated thus:

"I recorded the statement of PW 30 Mbhan Asava. He

did not state before me that death of Mnju was

suspi cious. He did not state before ne that Accused No.

3 informed himthat the Doctors were not prepared to

i ssue the death certificate. He did not state before me

that the demand was nade of the death certificate from

the Doctors or the Doctors refused to give the sane.

During his statenment this wtness did not make the

statenments as per para No. 5 excluding the portions

fromA to F of his exam nation-in-chief."

The portions referred to as "Ato F-in para No. 5 of
exam nation-in-chief of PW30 may be extracted thus:

"Birdi chand then started telling ne that Manju had

di ed on account of shock and that----- he said that she
died of heart attack------ under any circunmstance he
wanted to cremate Manju before 7.0 clock-----+ when he

said that he would spend any anount but wanted to

cremate her before 7.00 a.m™

This statement does not appear to be true for the

fol |l owi ng reasons.

(a) Birdichand knew full well that PW30 was a police
contact constable and as he was not prepared to
persuade the doctors to give a death certificate,
his attitude was hardly friendly as he was
insisting that the matter should be reported to
the police.

It is, therefore, difficult to believe that
Bi rdi chand woul d take such a great risk in |aying
all his <cards on the table knowing full well that
the witness was not
148
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so friendly as he thought and therefore he m ght
informthe police; thereby he would be in a way
di ggi ng his own grave.

(b) On a parity of reasoning it would have been nost
i nprobable on the part of the appellant, after
havi ng decided to report the matter to the police,
to ask PW30 to report the tine of death as 5.30
a.m knowing full well his attitude when he cane
to the apartnents.

It is not at all understandable how the w tness could
have nentioned the tinme of Manju's death as 5.30 a.m or, at
any rate, when her death was known to her husband and when
he hinself having gone ‘to the apartnments near about 4.15
a.m knew full well that Manju had died earlier and that Dr.
Lodha and Dr. Gandhi had certified the sane and advised
Birdichand to report-the nmatter to the police. In the
original Ex-120 (in Marathi language), it appears that the
time of death given by the witness is ’'Pahate’ which
according to Mlesworth's Marathi-English Dictionary at p.
497, means ' The period of six ghatika before wunrise, the
dawn’ i. —e., about 2 hours 24 mnutes before sunrise (one
ghatika is equal to 24 mnutes). This would take us to near
about 3.00 a.m Either there is sone confusion in the
translation of the word ’Pahate’ or in_ the words ’'5.30
a.m’, as nmentioned in the original Ex. 120. However,
nothing much turns on this except that according to the
wi tness Manju nust have died around 3.00 ‘a.m which is
consistent with the evidence of Dr. Lodha ‘that when he
exam ned Manju at about 2.30 a:m~ he found  her dead and
rigor nmortis had already started setting in

We are not concerned here with the controversy whether
the report was adnissible under s. 154 or s. 174 of the Code
of Criminal Procedure but the fact remains that the policd
did receive the information that the .death took place at
5.30 a.m The Hi gh Court seens to have made a capital out of
this small incident and has not nade a realistic approach to
the problem faced by Birdichandiand his famly. /Being a
respectable man of the town, Birdichand did not want to act
ina hurry lest his reputation nmay suffer and naturally
required some time to reflect and consult his friends before
taking any action. The allegation that A-3 told him to
report the tinme of death as 5.30 a.m is not at all proved
but is based on the
149
statement of PW30, before the police. Thus, the approach
made by the Hi gh Court to this aspect of the matter appears
to be artificial and wunrealistic as it failed to realise
that the question of the tinme of death of the deceased as
5.30 a.m could never have been given by the appellant or
any other accused because they knew full well that the two
doctors had exam ned the whole matter and given the tine of
death as being round about 1.30 a.m Having known all these
facts how could anyone ask PW30 to give the time of death
at the police station as 5.30 a.m

Thus, it wll be difficult for us to rely on the
evi dence of such a wtness who had gone to the extent of
maki ng wrong statenments and trying to appease both
Bi rdi chand and the prosecution, and, therefore, his evidence
does not inspire any confidence.

The last part of the case on this point is the evidence
of PW 2 and 4, where the appellant is said to have told
themthat he had sexual intercourse with his w fe near about
5.00 aam on the 12th June 1982. Apart fromthe inherent
improbability in the statement of the appellant, there is
one other circunstance which alnost clinches the issue. It
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appears that Kal ghatgi (PW 20), Inspector-in-charge of the
police station made a query from Dr. Banerjee which is
extracted bel ow
Whether it can be said definitely or not as to
whet her sexual intercourse mght have taken just prior
to death ?"

The above query was nade in Ex. 129 and the answer of
the Doctor appears in Ex. 187 which is extracted bel ow

"Fromclinical exam nation there was no positive
evi dence of having any recent sexual, intercourse just
prior to death."

This positive finding of the Doctor therefore knocks
the bottom out of the case made out by the prosecution tion
that the appellant had told PW 2 and 4 about havi ng sexua
intercourse with his wife. Unfortunately, however, the High
Court instead of giving the benefit of this inportant
circunstance to the accused has given the benefit to the
prosecution which isyet another error in the approach nade
by the Ei ght Court while assessing the prosecution evidence.
Having regard to the very short nmargin of tine between the
arrival of the appellant ~in his bed-roomand the death of
Manju, it seens
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to be well-nigh inpossible to believe that he would try to
have sexual intercourse wth her. 'This circunmstance

therefore, falsifies the evidence of PW 2 and 4 on this
poi nt and shows the extent to whichthe w tnesses could go
to inplicate the appellant.

Finally, in view of the disturbed nature of the state
of mnd of Birdichand and the catastrophe faced by himand
his famly, it is difficult to believe that the grief
expressed and the tears shed by the appellant when PW2 net
himcould be characterised as fake.” If it is assuned that
the accused did not commt the nurder of the deceased then
the weeping and wailing and expressing his grief to PW2
woul d be quite natural and not fake:

There are ot her mi nor details which have = been
consi dered by the Hi gh Court but they do not appear to/'us to
be very materi al

Taking an overall picture on this part ~of the
prosecution case the position seens to be as follows:
(1) if the accused wanted to gi ve poison while Mnju

was wi de awake, she would have put up stiffest
possi bl e resi stance as any other person in her
position would have done. Dr. Banerjee in his
postrmortem report has not found any nmark of
vi ol ence or resi st ance. Even i f she was
over powered by the appellant she (would  have
shouted and cried and attracted persons fromthe
nei ghbouring flats which would have been a great
risk having regard to the fact that sone of the
i nmates of the house had cone only a short-while
bef ore the appell ant.

(2) Anot her possibility which cannot be ruled out is
that potassium cyanide may have been given to
Manju in a glass of water, if she happened to ask
for it. But if this was so, she being a cheni st
hersel f would have at once suspected sone fou
play and once her suspicion would have arisen it
woul d be wvery difficult for the appellant to
mur der her.

(3) The third possibility is that as Mnju had
returned pretty late to the flat she went to sleep
even before the arrival of the appellant and then
he must have tried to
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forcibly adnminister the poison by the process of
mechani cal suffocation, in which case alone the
deceased could not have been in a position to
offer any resistance. But this opinion of the
Doctor has not been accepted by the Hi gh Court
which, after a very elaborate consideration and
di scussion of the evidence, the circunmstances and
the medi cal authorities, found that the opinion of
the Doctor that Manju di ed by mechani ca
suffocation has not been proved or, at any rate,
it is not safe to rely on such evidence. In this
connection, we mght refer to the finding of fact
arrived at by the H gh Court on this point:

“I'n view of the above position as is available
from the evi dence of  Dr. Banerjee and from the
observations made by the ~nmedical authorities it wll
not be possibleto say that the existence of the dark
red blood in the right ventricle exclusively points out
t he " _nechanical suffocation particularly when such
phenonenon is available in cases of poisoning by
pot assi um cyani de. " (PB p. 147-48)

"In view of ‘this answer it will not be possible to
say conclusively that this particular synptom of
observation is exclusively available in case of

mechani cal suffocation.

Thus we | have discussed all the seven itens on
whi ch Dr. Banerjee has relied for the purpose of giving
an opinion that there was nechanical suffocation. In
our Vview, therefore, those 7 findings wuld not
constitute conclusive date for the purpose of holding
that there was nmechanical suffocation. As the 7
findings nentioned above can be available even in the
case of cyani de poisoning we think that it would not be
safe to rely upon these circunstances for recording an
affirmative findi ng that there was mechani ca
suffocation. As the 7 findings nentioned above can be
avai l able even in the case of cyanide poisoning we
think that it would not be . safe to rely upon these
circunstances for recording an affirmative finding that
there was mechanical suffocation."

(P. 150-151)
It is not necessary for us to repeat the circunstances

relied upon by the High Court because the finding of fact
speaks for itself.
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This being the position, the possibility of ~nechanica
suffocation is conpletely excl uded.

(4) The other possibility that may be thought of is
that Manju died a natural death. This also is
elimnated in view of the report of the Chenica
Exami ner as confirmed by the postnortemthat the
deceased had died as a result of adm nistration of
pot assi um cyani de.

(5) The only other reasonable possibility that remains
is that as the deceased was fed up wth the
mal treatnent by her husband, in a comnbined spirit
of revenge and hostility after entering the flat
she herself took potassium cyanide and lay |linp
and lifeless. Wen the appellant entered the room
he must have thought that as she was sl eeping she
need not be disturbed but when he found that there
was no novenent in the body after an hour so, his
suspi cion was roused and therefore he called his
brot her from adjacent flat to send for Dr. Lodha.
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In these circunstances, it cannot be said that a
reasonabl e possibility of the deceased having committed
sui cide, as alleged by the defence, can be safely ruled out
or elimnated.

Froma review of the circunmstances nenti oned above, we
are of the opinion that the circunstance of the appell ant
havi ng been |ast seen with the deceased has not been proved
conclusively so as to raise an irresistible inference that
Manj u’s death was a case of bl atant hom cide.

This now brings us to an inportant chapter of the case
on which great reliance appears to have been placed by M.
Jet hmal ani  on behal f of the appellant. Unfortunately,
however, the aspect relating to interpolations in the
postrmortem report has been. conpletely glossed over by the
H gh Court which has not attached any inportance to the
infirmty appearing -in the medical evidence in support of
the said interpolations. A though the |earned counsel for
the appellant drew - our attention to a nunber of
interpolations in the postnortem report as also the report
sent to ‘the Chemical Examiner, we are inpressed only with
two infirmties which merit
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serious consideration. To begin wth, it has been pointed
out that in the original postnortem notes which were sent to
Dr. Banerjee (PW33) for his opinion, there is a clear
i nterpolation by which the words ‘can be a case of suicida
death’ appear to have been scored out and Dr. Banerjee
expl ained that since he had witten the words ‘tinme since
death’ twice, therefore, the subsequent witing had been
scored out by him In other words, the Doctor clearly
admitted the scoring out of the subsequent portion and we
have to exam ne whether the explanation given by him is
correct. In order to decide this issue we have exanined for
ourselves the original postnmortemnotes (Ex. 128) where the
witing has been admittedly scored out by Dr. Banerjee. The
rel evant columm agai nst which the scoring has been done is
colum. No. 5 which runs thus:

"5. Substance of acconpanying Report from Police
of ficer or Magistrate, together with the date of 'death,
if known. Supposed cause of death, or reason for
exam nation."

The last line indicates that the Doctor was to note two
things-(1) the date of death, if known, and (2) the supposed
cause of death. This docunent appears to have been witten
by PW33 on 12.6.82 at 4.30 p.m The relevant portion of the
words witten by the Doctor are ‘time since dealt’ which
were repeated as he states in his statenent. After these
words sone other words have been admittedly scored out and
his (PW 33) explanation was that since he had witten ‘tine
since death’ twi ce, the second |line being a repetition was
scored out. A bare |look at Ex. 128 does not show-that the
expl anation given by the Doctor is correct. W have
oursel ves examined the said words wth the help of a
magni fying glass and find that the scored words could not
have been ‘tine since death’. The only word commopn between
the line scored out and the line left intact is ‘death’. To
us, the scored out words seem to be ‘can be a case of

suicidal death’. Dr Banerjee however stuck to his origina
stand which is not supported by his own witing in the
document itself. It seems’ to us that at the first flush

when he wote the postnortemnotes it appeared to himthat
no abnormality was detected and that it appears to be a case
of suicide rather than that of homicide. This, therefore, if
the strongest possible circunstance to nake the defence
hi ghly probable, if not certain. Furthernore, the Doctors’s




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 47 of 77

expl anation that the scored words were "tinme since death",
according to the said explanation, the scored words ore only
t hree whereas
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the portion scored out contains as many as seven words.
Hence the explanation of the Doctor is not borne out from
t he docunent.

It is true that the Doctor reserved his opinion unti
the chemical exanminer’'s report but that does not answer the
guestion because in colum No.5 of postnortem note Dr.
Banerjee has clearly witten "can be a case of suicida
death"” which indicates a that in the absence of the report
of the chemcal exam ner, he was of the opinion that it
could have been a case of  suicide. In his evidence, PW33
stated that in Exh. 128 in colum No. 5 the contents scored
out read ‘tinme since death  and since it was repeated in
the next 1line, he scored the ~words in the second |ine.
Despite persistent cross-exam nation the Doctor appears to
have stuck to his ~stand. It cannot, therefore, be gainsaid
that this matter was of vital inportance and we expected the
H gh Court to have given'serious attention to this aspect
whi ch goes in favour of the accused.

Anot her interpolation pointed out by the |earned
counsel is regarding position of tongue as nentioned in Exh.
134. In the original “while filling up the said colum the
Doctor appears to have scored out sonething; the filled up
entry appears thus-‘nouth is closed with tip (something
scored out) seen caught between the teeth' . But in the
carbon copy of the report which was sent to the Chemnica
Exam ner (Exh. 132) he has added ‘' caught between the teeth’
inink but inthe original there is sonething else. This is
fortified by the fact that the copy of the report actually
sent to the chemical exam ner _does ~not contain any
interpol ati on against the said colum where the filled up
entry reads ‘Inside nouth’.

The conbined effect of these circunstances show that
Dr. Banerjee (PWB3) tried to introduce sone additional facts
regarding the position of the tongue. Perhaps this may be
due to his final opinion that the deceased died due to
mechani cal suffocation which nmight [ead to the tongue being
pressed between the teeth. This, however, throws a cloud of
doubt on the correctness or otherw se of the actual reports
witten by himand the one that was sent to the Chenical
Examiner. It is obvious that in the carbon copy whi ch was
retained by the Doctor, the entries nust-have  been nmade
after the copy was sent to the Cheni cal Exam ner. However,
this circumstance is not of much consequence because the
opi ni on of the Doctor that Manju died by forcible
adm ni stration of potassiumcyanide or by the process of
nechani cal suffocati on has not been proved.
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Thi s aspect need not detain us any further because the Hi gh
Court has not accepted the case of mechanical suffocation.

So far as the other findings of Dr. Banerjee -are
concerned we fully agree with the sanme. A nunber of conments
were made on behalf of the appellant about Dr. Banerjee’'s
integrity and incorrect reports but subject to what we said,
we do not find any substance in those contentions.

In para 90 of its judgnent the Hi gh Court has given a
nunber of circunstances which according to it, go to prove
the prosecution case showi ng that the appellant had
admi ni stered the poi son during the night of 11th June, 1982.
These circunstances may be extracted thus:

(1) In the bed-room Manju died of poisoning between

11.30 pom and 1. a.m in the night between
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11/12th June, 1982.

(2) Accused No. 1 was present in that bed room since
before the death of Manju i.e. since about 11.15
p. m

(3) Accused No, 1 did not return to the flat at 1.30
a.mor 1.45 a.m as alleged.

(4) The conduct of accused No. 1 in not calling for
the imediate help of Dr. Shrikant Kel kar and/ or
Ms. Anjali Kel kar is inconsistent wth his
defence that he felt suspicious of the health of
Manju when he allegedly returned to the flat at
1.30 a.m

(5) In different ‘conduct of accused No. 1 when Dr.
Lodha and Dr. Gandhi went to the flat in Takshila
apartment, Accused  No. 1 did not show any anxiety
whi ch one normally finds when the doctor cones to
exam ne the patient. Accused No. 1 should have
acconpani ed the doctors when they exam ned Manju
and shoul.d have expressly or by his behaviour
di'scl osed his feelings about the well being of his
wife: It was also necessary for himto disclose
the alleged fact that he saw Manju in a suspicious
condition when he returned at about 1.30 a.m O
so.

(6) An attenpt ~of Birdichand to get the crenation of
Manju done / before 7 a. m On 12. 6 82 even by
spendi ng any anount for that purpose. This conduct
t hough
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of Birdichand shows the conduct of a person to
whom Accused No. 1 had gone and infornmed as to
what had happened.

(7) Delay and false information'to police at the hands
of Mohan Asava. Though the information is given by
Mohan as per the phone instructions of accused No.
3 it is, presuned that accused No. 1 nust have
tol d accused No. 3 about the incident and on that
basis accused No.3 gave instructions ‘'to / Mhan
Asava.

(8) Accused No. 1 hinmself does not take any action
ei ther personally or through sonmebody el'se to give
correct information to police.

(9) Arrangenent of the dead body to nmke show that
Manj u di ed a peaceful and natural death.

(10) Accused No. 1 has a notive to ~kill Manju as he
wanted to get rid of her to continue relations
wi th Ujval a.

(11) Absence of an anklet on left ankle (' of Manju is
i nconsistent with the defence that Manju committed
sui ci de.

(12) The conduct of the accused in concealing the
anklet in the fold of the Chaddar is a Conduct of
a guilty man.

(13) The door of the bedroomwas not found bolted from
inside. This would have been nornally done by
Manju i f she had conmitted suicide.

(14) Potassium cyani de nmust not have been available to
Manj u.

(15) Manju was 4 to 6 weeks pregnant. This is a
ci rcunstance which would normally dissuade her
fromcommtting suicide

(16) Denial of the part of accused No. 1 of adnitted or
proved facts.

(17) Raising a false plea of absence fromthe bedroom
at the relevant tinme. (PP. 152-155)
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We have already discussed nost of the circunstances
extracted above and given our opinion, and have also fully
explained the effect of circunstances Nos. 1,2,3,4,5 and 6.
We might again even at the risk of repetition say that too
much reliance seens to have been placed by the Hi gh Court on
circunstance No. 4 as the appellant did not i mediately cal
for Dr. Shrikant Kel kar (PW26) and Dr. (Ms.) Anjali Kel kar
(PW27). In a mtter of this magnitude it would be quite
natural for the menbers of the appellant’s famly to send
for their own famly doctor who was fully conversant wth
the ailnent of every nmenber of the famly. In these
circunstances there was nothing wong if the appellant and
his brother went to a distance of 11/2 Km to get Dr. Lodha
Secondly, Dr. Shrikant Kel kar was skin specialist whereas
Dr. (Ms) Anjali Kelkar was a Paediatrician and the
appel l ant may have genuinely believed that as they bel onged
to different branches, they were not all suitable to dea
with such' a serious case. The High Court was, therefore,
wong in treating this circunstance as an incrimnating
conduct of the appellant.

Crcunmstance No. 5 is purely conjectural because as
soon as Dr. Lodha cane he exam ned Manju and advi sed t hat
Dr. Gandhi be called. W fail to understand what was the
i ndi fferent conduct of the appellant when he had sent for
the two Doctors who exam ned the deceased. The appell ant was
in the sane room or rather in an _adjacent room when the
deceased was being exanined. Fromthis no inference can be
drawn that the appellant was indifferent to the state in
whi ch Manju was found.

As regards circunstance No. 6 we have al ready expl ai ned
this while dealing with the evidence of Mhan Asava, PW 30.
As regards circunstance No. 7, the H gh Court has presuned
that there being no dependabl e evi dence that the information
given to the police by PW 30 was false and that the
appel l ant nmust have told A-3 about the incident on the basis
of which he gave instructions'to PW30. This is also far
fromthe truth as has been pointed out by us while dealing
with the evidence of PW 30.

Crcunmstance No. 8 is that PW 30 was asked to report
the matter to the police. Wien the dead body was lying in
the flat what action could the appellant have taken except
reporting the matter to the police through one of his known
persons. So far as
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circunstances Nos. 9 and 10 are concerned, they do not
appear to us to be of any consequence because, as shown by
us, from a reading of the letters (Exhs. 30,32 and 33) and
the conduct of the appellant, we do not find any evidence of
a clear notive on the part of the appellant to kill Manju.

Crcunstances Nos. 11 and 12 are also of no assistance
to the prosecution because whether the anklet was ' in the
chaddar or elsewhere is wholly insignificant and does not
affect the issue in question at all. G rcunstance No. 13 is
al so specul ati ve because if the bedroomwas not found bolted
frominside that would it self not show that Manju coul d not
have conmitted suicide. Various persons nmay react to
circunstances in different ways. Wen Mnju entered her
bedr oom her husband had not come and since she went to sleep
she may not have bolted the door frominside to enable her
husband to enter the room As regards circunstance No. 14,
the Hgh Court has overlooked a very inportant part of the
evi dence of PW2 who has stated at page 178 of part | of the
printed paperbook thus:

"The plastic factory at Beed is a partnership
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concern in which two sons of Dhanraj, nmy wfe and
sister-in-law, i.e., brother’'s wife are partners."

Dr. Mddi's Medical Jurisprudence and Texicol ogy (19th
Edn.) at page 747 shows that ‘Cyanide is also used for
maki ng basic chemicals for plastics’. Apart fromthe fact
that the Hi gh Court in relying on this circunstance has
commtted a clear error of record, it is an additional
factor to show that cyanide could have been available to
Manj u when she visited Beed for the last tinme and had stayed
there for nmore than a week.

Circumst ance No. 15-the fact that Manju was 4 to 6 weeks
pregnant would dissuade Manju fromconmtting suicide is
al so purely speculative. A pregnancy of 4 to 6 weeks is not
very serious and can easily be washed out. Mreover, when a
person has decided to end one’'s |life these are natters which

do not count at all. On -the other hand, this circunmstance
may have pronpted her to conmm t-suicide for a child was born
to her,” in viewof her ill-treatnment by her husband and her

in-laws, the child my not get proper upbringing. Any way,
we do not want to land ourselves.in the field of surm ses
and conjectures as the High Court has done.
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Crcumstance No. ~ 17 is wholly irrelevant because the
prosecution cannot ~derive any strength from a false plea
unless it has proved its case wth absolute certainty.
Crcunstance No.17 also is not rel evant because there is no
qguestion of taking a false plea of absence fromthe bedroom
at the relevant tine as there is noclear evidence on this
poi nt .

Apart from the aforesaid conments there is one vita
defect in sonme of the circunstances nentioned above and
relied upon by the High Court, viz., circunstances Nos.
4,5,6,8,9,11,12,13,16, and 17. As these circunstances were
not put to the appellant in his statement under s.313 of the
Crimnal Procedure Code they must be conpletely excluded
fromconsideration because the appellant did not have any
chance to explain them This has been consistently held by
this Court as far back as 1953 where in the case of Fateh
Si ngh Bhagat Singh v. State of Madhya Pradesh(l) this Court
held that any circunstance in respect of which an accused
was not exani ned under s. 342 of the Criminal procedure code
cannot be used against himever since this decision. there
is a catena of authorities of this Court uniformy taking
the view that unless the circunstance appeari ng agai nst an
accused is put to himin his exam nation under s.342 of the
or s.313 of the Criminal Procedure Code, the same cannot be
used against him In Shamu Balu Chaugule v.  State of
Maharashtra(2) this Court held thus:

"The fact that the appellant was said to be
abscondi ng not having been put to himunder ~section

342, Crimnal Procedure Code, could not be used agai nst

him"

To the sane effect is another decision of this Court in
Harijan Megha Jesha v. State of CGujarat (3) where the
foll owi ng observati on were nade

"In the first place, he stated that on the
personal search of the appellant, a chadi was found
whi ch was bl ood stained and according to the report of

t he serol ogi st it cont ai ned human bl ood.

Unfortunately, however, as this circunstance was not

put to the accused in his statenent
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under section 342, the prosecution cannot be pernmtted

torely onthis statement in order to convict the

appel l ant .’ :
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It is not necessary for us to nultiply authorities on
this point as this question now stands concl uded by severa
decision of this Court. In this viewof the matter, the
circunstances which were not put to the appellant in his
exam nati on under s.313 of the Criminal Procedure Code have
to be conpletely excluded from consideration

We might nention here an inportant argunent advance by
counsel for the appellant and countered by the Additiona
Solicitor General. 1t was argued before the Hi gh Court that
it was highly inprobable that if the betrothal cerenony of
appel lant’ s sister, which was as inportant as the marriage
itself, was going to be performed on the 13th of June, would
the appellant <clouse a 'day before that for nurdering his
wi fe and thereby bring di sgrace and destruction not only to
his famly but also to her sister. W have al ready adverted
to this aspect of the matter but it is rather interesting to
note how the Hi gh Court has +tried to rebut this inherent
i mprobability, —on the ground t hat in a case of
adm nistration of _poison the culprit would just wait for an
opportunity 'to admnister the sanme and once he gets the
opportunity heis not expected to think rationally but would
conmit the rmurder at once. Wth due respect to the Judges of
the High Court, we are not able to agree with the somewhat
conplex line of reasoning which is not supported by the
evidence on record. There is clear evidence, led by the
prosecution that except for a week or few days of intervals,

Manju always used to live with her-husband and she had
hersel f conplained that he wused to cone late at night.
Hence, as both were 'living alone in the same roomfor the

| ast four nonths there could be no dearth of any opportunity
on the part of the appellant to administer poisonif he
really wanted to do so. W are unable to follow the | ogic of
the Hgh Court’s reasoning that once the appellant got an
opportunity he rmust have clung to it. The evidence further
shows that both Manju and appellant had gone for a honeynoon
outside Pune and even at that tine he could have mnurdered
her and allowed the case to pass for a natural death.
However, these are matters of conjectures.

The Addi ti onal Sol i ci tor-General realising t he
hol | owness of the Hi gh Court’'s argunment —put it in a
different way. He submitted that as the deceased was 4-6
weeks pregnant the appellant realised
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that unl ess the deceased was nurdered at the behest it would
becorme very difficult for himto nurder her, even if he had
got an opportunity, if a child was born and then he woul d
have to maintain the child also which wuuld have affected
his illicit connections with Ujvala. This appears to be an
attractive argunent but on close scrutiny it is untenable.
If it was only a question of Mnju' s being 4-6 weeks
pregnant before her death, the appellant could just as well
have waited just for another fortnight till the marriage of
his sister was over which was fixed for 30th June, 1982 and
then either have the pregnancy terminated or killed her
Moreover, it would appear fromthe evidence of PW2 (P.176)
that in his comunity the Kohl cerenony is not nerely a
formal betrothal but a very inportant cerenony in which al
the near relations are called and invited to attend the
function and a dinner is hosted. W night extract what PW?2
says about this:

"At the time of Kohl celebration of Manju, on

2.8.1981 ny relatives i.e. ny sister from outside had

attended this function and nany people were invited for

this function. A dinner was also hosted by ne. In that
function the father of the bridegroom is required to
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spend for the dinner while the presentations nade to

the bride are required to be given or donned at the

expenses of the side of bridegroom This progranme is

not attended by the bridegroom"” (P.176)

As Birdichand and others were nade co-accused in the
case they were unable to give evidence on this point but it
is the admtted case of both the parties that the accused
bel onged to the sane conmunity as PW 2. In these
circunstances, it is difficult to accept the argunent that
the appellant would conmit the nurder of his wife just on
the eve of Kohl cerenony, which he could have done the sane
| ong before that cerenpbny or after the marriage as there was
no hurry nor any such inpedinment which would deny hi many
opportunity of nurdering his wife.

W now conme to the nature and character of the
circunstantial evidence. The law on the subject is well
settled for the last 6-7 decades and there have been so nany
decisions on this point that the principles laid down by
courts have become nore or |ess axiomatic.
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The Hi gh Court has referred to some decisions of this
Court and tried to apply the ratio of those cases to the
present case whi ch,” as we shall show, are clearly
di stingui shabl e. The H gh Court was greatly inpressed by the
view taken by sone courts, including this Court, that a
fal se defence or a false plea taken by an accused woul d be
an additional Ilink in the various chain of circunstantia
evi dence and seens to suggest that since the appellant had
taken a false plea that would ~be conclusive,  taken al ong
with other circunmstances, to prove the case. W mght,
however, mention at the outset that this is not what this
Court has said. We shall el aborate this aspect of the natter
alittle later

It is well settled that the prosecution nust stand or
fall on its own legs and it cannot derive any strength from
the weakness of the defence. This is trite law and no
deci sion has taken a contrary view. \Wat sone cases have
held is only this: where various links in a chain are in
thensel ves conplete than a false plea or a fal se defence my
be called into aid only to |l end assurance to the Court. In
ot her words, before using the additional |[|ink it rmust be
proved that all the links in the chain are conplete and do
not suffer fromany infirmty. It is not the |aw that where
is any infirmity or lacuna in the prosecution case, the sane
could be cured or supplied by a false defence or a plea
which is not accepted by a Court.

Bef ore discussing the cases relied upon by the High
Court we would like to cite a few decisions on the nature,
character and essential proof required in a crimnal case
which rests on circunmstantial evidence alone. The nost
fundanental and basic decision of this Court is Hanumant v.
The State of Madhya Pradesh. (1) This case has been uniformy
followed and applied by this Court in a |arge number of
| ater decisions wuptodate, for instance, the cases of Tufai
(Alias) Simm v. State of Utar Pradesh(2) and Rangopal v.
Stat of Maharashtra(3). It nmay be wuseful to extract what
Mahaj an, J. has laid down in Hanumant’'s case (supra):

"It is well to renenber that in cases where the
evi dence is of a ci rcunst anti al nat ur e, t he
ci rcunst ances from which the conclusion of guilt is to
be drawn should in the
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first instance be fully established and all the facts

so established should be consistent only wth the

hypot hesis of the guilt of the accused. Again, the
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circunst ances should be of a conclusive nature and

tendency and they should be such as to exclude every

hypot hesi s but the one proposed to be proved. In other
words, there must be a chain of evidence so far

conplete as not to |eave any reasonable ground far a

concl usi on consistent with the innocence of the accused

and it must be such as to showthat within all human
probability the act must have been done by the
accused. "

A close analysis of this decision would show that the
followi ng conditions nust be fulfilled before a case agai nst
an accused can be said to be fully established:

(1) the circunmstances fromwhich the conclusion of

guilt is to be drawn should be fully established.

It may be noted here that this Court indicated that the
ci rcunst ances concerned ’'nust or should and not 'may be’
established. There  is not only a grammtical but a |ega
di stinction between ’'may be proved and 'nust be or should
be proved’” as was held by this Court in Shivaji Sahabrao
Bobade & Anr. v. State of Mharashtra(’) where the follow ng
observations were nmade:

"Certainly, it~ is a primary principle that the

accused must be-and not merely nmay be guilty before a

court can convict and the nental distance between ' may

be’ and 'nust 'be’ “is long and divi des vague conjectures
from sure concl usions. "

(2) The facts so established should be consistent only
with the hypothesis of the guilt of the accused,
that is to say. they should not be expl ai nabl e on
any other hypothesis except that the accused is
guilty,

(3) the circunstances should be of a conclusive nature
and t endency.

(4) they should exclude every possible hypothesis
except the one to be proved, and
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(5) there must be a chain of evidence so conplete as
not to | eave any reasonable ground  for the
concl usion consistent wth the innocence of the
accused and must show  that in al | human
probability the act nust have been done by the
accused.

These five golden principles, if we nmy say so,

constitute the panchsheel of the proof of a case based on
circunstantial evidence.

It may be interesting to note that as regards the node
of proof in a crimnal case depending on circunstantia
evidence, in the absence of a corpus deliciti, the statenment
of law as to proof of the sanme was | aid down by G esson, J.
(and concurred by 3 nore Judges) in The King v. Horry, (1)
t hus:

"Before he can be convicted, the fact of | death
shoul d be proved by such circunstances as render the
conmi ssion of the crine norally certain and | eave no
ground for reasonabl e doubt: the ci rcunstantia
evi dence should be so cogent and conpelling as to
convince a jury that up on no rational hypothesis other
than nurder can the facts be accounted for."

Lord Goddard slightly nodified the expression, norally
certain by ’'such circunstances as render the conm ssion of
the crime certain’.

This indicates the cardinal principle’ of crimna
jurisprudence that a case can be said to be proved only when
there is certain and explicit evidence and no person can be
convicted on pure nmoral conviction. Horry’'s case (supra) was
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approved by this Court in Anant Chintaman Lagu v. The State
of Bonmbay(2) Lagu's case as also the principles enunciated
by this Court in Hanumant’s case (supra) have been uniformy
and consistently followed in all later decisions of this
Court without any single exception. To quote a few cases
Tufail’s case (supra), Rangopals case (supra), Chandrakant
Nyal chand Seth v. The State of Bonbay (Crimnal Appeal No.
120 of 1957 decided on 19.2.58), Dharnmbir Singh v. The State
of Punjab (Crimnal Appeal No. 98 of 1958 decided on
4.11.1958). There are a nunber of other cases where although
Hanumant’s case has not
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been expressly noticed but the sanme principles have been
expounded and reiterated, ~as in Naseem Ahned v. Delh

Admi nistration(l). Mhan Lal Pangasa v. State of U P.,(2)
Shankarl al Gyarasilal~ Dixit v. State of Maharashtra(3) and
M C. Agarwal v. State —of Miharashtra(4)-a five-Judge Bench
deci si on.

It nay be necessary here to notice a very forcefu
argunent ' subnitted by the Additional Solicitor-Genera
relying on_a decision of this Court in Deonandan M shra v.
The State of Bihar(5), “to supplenment this argunent that if
the defence <case is false it would constitute an additiona
link so as to fortify the prosecution case. Wth due respect
to the |l earned Additional Solicitor General we are unable to
agree with the interpretation given by himof the aforesaid
case, the relevant portion of which nay be extracted thus:

"But in ‘a'case like this where the various |inks
as started above have been satisfactorily made out and
the circunstances point “to the appellant as the
probabl e assail ant, with reasonabl e definiteness and in
proximty to the deceased as - regards time and
situation-such absence of expl anati on of fal se
expl anation would itself be an additional 1ink which
conpl etes the chain."

It will be seen that this Court while taking into
account the absence of explanation or a false explanation
did hold that it wll amount to be an additional link to
conplete the chain but these observations nmust be read in
the light of what this Court said earlier, viz., before a
fal se explanation can be wused as additional 1ink, the
foll owi ng essential conditions nmust be satisfied:

(1) wvarious links in the chain of evidence |led by the

prosecution have been satisfactorily proved.

(2) the said circunmstance point to the guilt of the

accused wi th reasonabl e definiteness, and

(3) the circumstance is in proximty to the tinme and

situation.
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If these conditions are fulfilled only then a court can
use a false explanation or a fal se defence as an additiona
link to I end an assurance to the court and not otherw se. On
the facts and circunstances of the present case, this does
not appear to be such a case. This aspect of the matter was
examned in Shankarlal’s case (supra) where this Court
observed thus:

"Besides, falsity of defence cannot take the place
of  proof of facts which the prosecution has to
establish in order to succeed. A false plea can at best
be considered as an additional circunmstance, if other
circunstances point wunfailingly to the guilt of the
accused. "

This Court, therefore, has in no way departed fromthe
five conditions laid down in Hanumant’'s case (supra).
Unfortunately, however, the H gh Court also seenms to have
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m sconstrued this decision and used the so-called false
defence put up by the appellant as one of the additiona
ci rcunst ances connected with the chain. There is a vita
di fference between an inconplete chain of circunstances and
a circunstance which, after the chain is complete, is added
toit nmerely to reinforce the conclusion of the court. \Were
the prosecution is unable to prove any of the essentia
principles laid down in Hanumant's case, the H gh Court
cannot supply the weakness or the | acuna by taking aid of or
recourse to a false defence or a false plea. W are,
therefore, unable to accept the argument of the Additiona
Sol i ci t or- Gener al

Moreover, in MG Agarwal’s case (supra) this Court
while reiterating the principles enunciated in Hanumant’'s
case observed thus:

"I'f the circunmstances proved in the case are
consi stent either wth the innocence of the accused or
with his guilt, then the accused is entitled to the
benefit of doubt."

In Shankarlal’s (supra) this Court reiterated the sane
vi ew t hus:
"Legal principles are not magic incantations and

their inportance  lies nore in their applicationto a
given set of facts than in their recital in the
j udgrent .

We then pass on to another inportant point which seens
to have been conpletely nissed by the H-gh Court. It is well
settled that where on the evidence two possibilities are
avai |l abl e or open,
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one which goes in favour of —the prosecution and the other
which benefits an accused, the accused is undoubtedly
entitled to the benefit of doubt. In Kali Ramv. State of
H machal Pradesh, (1) this Court made t he foll owi ng
observations:

"Anot her golden thread which runs through the web
of the admnistration of justice in crimnal cases is
that if two views are possible on the evidence adduced
in the case one pointing to the guilt of the accused
and the other to his innocence, the view which is
favourable to the accused should be adopted This
principle has a special relevance in cases where in the
guilt of the accused is sought to be established by
circunstantial evidence."

We now conme to the node and manner of proof of cases of
nmurder by adnministration of poison. |In Rangopal’s case
(supra) this Court held thus:

"Three questions arise in such cases, nanely
(firstly), did the deceased die of the poison in
guestion ? (secondly), had the accused the poison in
his possession ? and (thirdly), had the accused an
opportunity to adm nister the poison in question to the
deceased ? It is only when the motive is there and
these facts are all proved that the court may be able
to draw the inference, that the poi son was adm ni stered
by the accused to the deceased resulting in his death."
So far as this matter is concerned, in such cases the

court rmust carefully scan the evidence and determine the
four inportant circunstances which alone can justify a
convi ction:

(1) there is a clear nmotive for an accused to

adm ni ster poison to the deceased,

(2) that the deceased di ed of poison said to have been

admi ni st er ed,

(3) that the accused had the poison in his possession,
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(4) that he had an opportunity to admnister the
poi son to the deceased.
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In the instant case, while two ingredients have been
proved but two have not. In the first place, it has no doubt
been proved that Mnju died of potassium cyanide and
secondly, it has also been proved that there was an
opportunity to admnister the poison. It has, however, not
been proved by any evidence that the appellant had the
poi son in his possession. On the other hand, as indicated
above, there is clear evidence of PW 2 that potassium
cyani de could have been available to Manju fromthe plastic
factory of her nother, but there is no evidence to show that
the accused could have procured potassium cyanide from any
avai |l abl e source. We ni ght here ext ract a nost
unintelligible and extra-ordinary finding of the H gh Court-

"It is true that there is no direct evidence on
these two points, because ‘the prosecution is not able
to | ead evidence that the accused had secured potassi um
cyanide poison from a particular source. Simlarly
there is no direct evidence to prove that he had
admi ni stered poison to- Manju. However, it is not
necessary to prove each and every fact by a direct
evidence. Circunstantial evidence can be a basis for
proving this fact.™

(P. 160)

The comrent by the H gh Court appears to be frightfully
vague and absolutely unintelligible.~ Wile holding in the
cl earest possible terns that there is no evidence in this
case to show that the appellant was in possession or poison
the H gh Court observes that this fact may be proved either
by direct or indirect (circunstantial) evidence. But it
fails to indicate the nature of the circunstantial or
i ndirect evidence to show that” the appellant was in
possession of poison. If the court seens to suggest that
nerely because the appellant had the opportunity to
adm ni ster poison and the sane was found in the body of the
deceased, it should be presuned that the appellant was in
possession of poison, than it has conmitted a serious and
gross error of law and has bl atantly viol ated the principles
laid down by this Court. The Hi gh Court has not indicated as
to what was the basis for coming to a finding that the
accused could have procured the cyanide. On the other hand,
inview of the decision in Rangopal’'s case (supra) failure
to prove possession of the cyani de poison withthe accused
by itself would result in failure of the prosecution to
prove its case. W are constrained to observe that the High
Court has conpletely m sread and m sconstru-
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ed the decision in Rangopal’s case. Even prior to Rangopol’s
case there are two decisions of this Court which have taken
the sanme view. In Chandrakant Nyal chand Seth’s case
(Crimnal Appeal No. 120 of 1957 decided on 19.2.58) this
Court observed thus:

"Before a person can be convicted of murder by
poi soning, it is necessary to prove that the death of
the deceased was caused by poison, that the poison in
guestion was in possession of the accused and that
poi son was adni ni stered by the accused to the deceased.
There is no direct evidence in this case that the
accused was in possession of Potassium Cyanide or that
he admi nistered the sanme to the deceased."

The facts of the case cited above were very much
simlar to the present appeal. Here also, the Court found
that circumstances afforded a greater nmotive to the deceased
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to conmt suicide than for the accused to commt nurder.
This view was reiterated in Dharanbir Singh's case (Crimna
Appeal No. 98 of 1958 decided on 4.11.1958) where the court
observed as foll ows:

"Therefore, along with the notive, the prosecution
has also to establish that the deceased died of a
particul ar poison said to have been adm nistered, that
the accused was in possession of that poison and that
he had the opportunity to administer the sanme to the
deceased: (see M. @ijrani and another v. Enperor(’).
It is only when the notive is there and these facts are
all proved that the court may be able to draw the
inference, in a case of circunstantial evidence, that
the poison was administered by the accused to the
deceased resulting in his death.

We feel that it was not right for the H gh Court
to say, when this Link in the chain had failed, that it
could not be very difficult for anybody to procure
pot assi um cyanide and therefore the absence of proof of
possessi on of potassiumcyanide by the accused was
practically of no effect. On the facts as found by the
H gh Court it nust be held that the second of the three
facts which have to be proved, in case of poisoning
based on circunstantial evidence has not been proved,
nanely that the accused was in possession of the poison
that had been found in the body-Can it
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be said in these circunstances when the proof of a very
vital fact nanely, that the accused was in possession
of potassium cyanide, has failed that  the chain of
circunstantial evidence, is so far conplete as not to
| eave any reasonabl e ground for a concl usion consistent
with the innocence of the accused and that the evidence
which remains after the rejection of this fact is such
as to showthat wthin all human probability the act
nmust have been done by the accused.”

We are, therefore, clearly (of the opinion that the
facts of the present appeal are covered by the ratio of the
af oresaid decisions. At any rate, taking the worst view of
the matter on the evidence in this case two possibilities
are clearly open-

(1) that it may be a case of suicide, or

(2) that it may be a case of nurder
and both are equally probable, hence the prosecution case
stands di sproved.

We now proceed to deal with some of the judgnents of
this Court on which great reliance has been placed by the
Hi gh Court. In the first place, the H gh Court relied on the
case of Pershadi v. State of Utar Pradesh(’). This case
appears to be clearly distinguishable because no point of
law was involved therein and on the facts proved and the
very extraordinary conduct of the accused, the court held
that the circunstantial evidence was consistent only wth
the guilt of the accused and inconsistent with any other
rati onal explanation. |Indeed, if this would have been our
finding in this particular case, there could be no question
that the conviction of the accused woul d have been uphel d.

The next on which the H gh Court placed great reliance
is case Lagu’'s case (supra). This case al so does not appear
to be of any assistance to the prosecution. 1In the first
pl ace, the case was decided on the peculiar facts of that
case. Secondly, even though the corpus deliciti was not held
to be proved yet the nedical evidence and the conduct of the
accused unerringly pointed to the inescapable conclusion
that the death of the deceased was as a result of
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adm ni stration of poison and that the accused was the person
who admi ni -
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stered the same. This. however, is not the case here. On the
ot her hand, we have held that the conduct of the appell ant
has not been proved to be inconsistent with his guilt and on
this ground al one the present case can be easily
di stinguished. If at all it is an authority it is on the
point that this Court is not required to enter into an
el aborate exami nation of the evidence unless there are very
special circunmstances to justify the sane. At this Court in
that case was clearly of the viewthat the H gh Court had
fully considered the facts and a nultitude of circunstances
agai nst the accused renmai hed unexpl ai ned, the presunption of
i nnocence was destroyed and  the High Court was therefore
right in affirming the conviction. O course, Sarkar, J.
gave a dissenting judgnent. From a detailed scrutiny of the
decision cited above (Lagu's Case) we find that there is
nothing in comon between the peculiar facts of that case
and the ‘present one. Hence, this authority is also of no
assi stance to the prosecution.

Rel i ance was then placed on the case of Ram Dass v.
State of Maharashtra(l) but we are unable to see howthis
deci sion hel ps the prosecution. The Hi gh Court relied on the
fact that as the accused had taken the deceased inmedi ately
tothe Civil Hospital in order to stop the poison from
spreading, this particular fact was eloguent -enough to speak
for the innocence of the accused. A careful perusal of that
deci sion shows that this Court did not accept the
prosecution case despite circunstances appearing in that
case which are alnpst simlar to those found in the present
one. Moreover, here also the accused had immedi ately sent
for their famly Doctor after they had detected that Mnju
was dead. The reason for a little delay in |odging the FIR
has al ready been explained by us while dealing with the
facts. In the decision cited above, it was clearly held that
the case agai nst the accused was not proved concl usively and
unerringly and that two reasonable views were possible, the
rel evant portion of which nay be extracted thus:

"On a consideration of the evidence and the
circunmstances referred to above, we are satisfied that

this is a case in which the circunstantial evidence did

not prove the case against the accused concl usively and

unerringly, and at any rate two reasonable views were

possi bl e."
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We have already found in the instant case that taking
the prosecution at the highest the utnost that can be said
is that two views-one in favour of the accused and the other
agai nst himwere possible. Ram Dass's case also therefore
supports the appellant rather than the prosecution

The last case relied upon by the Hgh Court is
Shankarl al’s case (supra) but we are unable to see how this
case hel ps the prosecution. The observations on which the
Hi gh Court has relied upon appears to have been torn from
the context. On the other hand, this decision fully supports
the case of the appellant that falsity of defence cannot
take the place of proof of facts which the prosecution has
to establish in order to succeed. This decision has already
been dealt with by us while considering the nerits of the
present case and it is not necessary to repeat the sane.

These are the only inportant cases of this Court on
which the H gh Court seeks to rely and which, on a close
exam nation, do not appear to be either relevant or hel pfu
to the prosecution case in any way. On the other hand, sone
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of the observations nmade in these cases support the accused
rather than the prosecution.

This now brings us to the fag end of our judgnent.
After a detailed discussion of t he evi dence, t he
ci rcunst ances of the case and interpretation of the
decisions of this Court the |egal and factual position may
be summari sed thus:

(1) That the five golden principles enunciated by this
Court in Hanumant's deci sion (supra) have not been
satisfied in the instant case. As a |ogica
corollary, it follows that it cannot be held that
the act of the accused cannot be expl ained on any
ot her hypot hesi's except the guilt of the appell ant
nor can it be said that in all hunan probability,
the accused had conmitted the nurder of Manju. In
ot her words, the prosecution has not fulfilled the
essential” requirenments of a crimnal case which
rests purely on circunstantial evidence.

(2) /That, at any rate, the evidence clearly shows that
two views are possible-one pointing to the guilt
of the accused and the ~other leading to his
i nnocence. It
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may be very likely that the " appellant my have
adm ni stered the poison (potassium cyanide) to
Manju but at the sane tinme a fair possibility that
she herself committed suicide cannot be safely
excluded or elimnated. ~Hence, on  this ground
alone the appellant is entitled to the benefit of
doubt resulting in his-acquittal.

(3) The prosecution has mserably failed to prove one
of the npst essential ingredients of a case of
death caused by adm nistration of poison, i.e.,
possessi on of poison with the accused (either by
direct of circunstantial evidence) and on this
ground al one the prosecution nust fail

(4) That in appreciating the evidence, the Hi'gh Court
has clearly mnisdirected itself on many points, as
poi nted out by us, and has thus commtted a gross
error of |aw

(5) That the High Court has relied upon decisions of
this Court which are either inapplicable or which
on closer exam nation, do not support the view of
the Hi gh Court being clearly distinguishable.

(6) That the H gh Court has taken a conpletely wong
viewof law in holding that even though the
prosecution may suffer fromserious.infirmties it
could be reinforced by additional ‘link in_ the
nature of false defence in order to supply the
| acuna and has thus commtted a fundanmental 'error
of | aw.

(7) That the H gh Court has not only mnisappreciated
the evidence but has conpletely overlooked the
wel | established principles of Iaw and in view of
our finding it is absolutely clear that the Hi gh
Court has nerely tried to accept the prosecution
case based on tenterhooks and slender tits and
bits.

(8 We entirely agree with the High Court that it is
whol Iy unsafe to rely on that part of the evidence
of Dr. Banerjee (PW 33) which shows that poison
was
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forcibly adnmi nistered by the process of nechanica
suf focation.
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(9) W also agree with the High Court that there is no
mani fest defect in the investigation nade by the
police which appears to be honest and careful. A
proof positive of this fact is that even though
Ranmeshwar Birdichand and other nenbers of his
famly who had practically no role to play had
been arrayed as accused but they had to be
acquitted by the High Court for lack of |ega
evi dence.

(10) That in view of our finding that two views are
clearly possible in the present case, the question
of defence being false dose not arise and the
argunent of the High Court that the defence is
fal se does not survive.

This was a fit case in which the H gh Court should have

gi ven at |east the benefit of doubt to the appellant.

Normal ly, this Court does not interfere wth the
concurrent findings of fact of the courts below, in the
absence of very special circunstances or gross errors of |aw
conmtted by the H gh Court. But where the H gh Court
i gnores or_ overlocks the ~crying circunstances and proved
facts, violates and m sapplies the well est abl i shed
principles of crimnal jurisprudence or decisions rendered
by this Court on appreciation of circunmstantial evidence and
refuses to give benefit of doubt to the accused despite
facts apparent on the face of the record or on its own
findings or tries to gloss over themwthout giving any
reasonabl e expl anation or commits errors of [aw apparent on
the face of the ‘record which results in 'serious and
substantial mscarriage of justice to the accused, it is the
duty of this Court to step in and correct the legally
erroneous deci sion of the H gh Court.

W can fully understand that though t he case
superficially viewed bears an ugly 1ook so as to prima facie
shock the conscience of any Court yet suspicion, however
great it may be, cannot take the place of |egal proof. A
noral conviction however strong or genui ne cannot anount to
a legal conviction supportable in law
175

It nust be recalled that the well established rule of
crimnal justice is that ’'fouler the crime higher the

proof’. In the instant case, the life and liberty of a
subject was at stake. As the accused was given a capita
sentence, a very careful, cautious and neticul ous approach

was necessary to be nmade.

Manju (from the evidence on the record) appears to be
not only a highly sensitive woman who expected whol e-heart ed
| ove and affection from her husband but  having  been
t horoughly di sappointed out of sheer disgust, frustration
and depression she nay have chosen to end her life-at |east
this possibility is clearly gleaned from her letters and
nmental attitude. She may have been fully justified in
entertaining an expectation that after marri age her husband
woul d ook after her wth affection and regard. This is
clearly spelt out in the letters where she hinted that her
husband a was so busy that he found no time for her. A hard
fact of life, which cannot be denied, is that some people in
view of their occupation or profession fined very little
time to devote to their famly. Speaking in a light vein,
| awyers, professors, Doctors and perhaps Judges fall within
this category and to them Manju's case should be an eye-
opener.

For the reasons given above we hold that the
prosecution has failed to prove its case against appell ant
beyond reasonable doubt. We, therefore, allow the appeal
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set aside the judgnents of the courts below and acquit the
appel l ant, Sharad Bridichand Sarda, of the charges franed
against himand direct himto be rel eased and set at liberty
forthwth.

VARADARAJAN, J. This appeal by special leave is
directed against the judgment of a Division Bench of the
Bonbay High Court in Crinminal Appeal No. 265 of 1983 and
Confirmation Case No. 3 of 1983, dism ssing the appeal and
confirmng the sentence of death awarded to the first
accused Sharad Birdhichand Sarda (hereinafter referred to as
the "appellant’) by the Additional Sessions Judge, Pune in
Sessions Case No. 203 of 1982. The appellant, Ranmeshwar
Bi rdhi chand Sarda and Ramvilas Ranbagas Sarda were accused
1, 2 and 3 respectively in the Sessions Case.

The appellant andthe second accused are the sons of
one Birdhichand of Pune whose fanmily has a cloth business.
In addition
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the appellant ~who is said to be a graduate in Chemca
Engi neering had started a chem cal factory at Bhosari, a

suburb of - Pune. The third accused i's uncle of the appellant
and the second accused.” The appellant 1is the husband of
Manj ushree alias Manju while the second accused is the
husband of Anuradha (P.W35). Birdhichand’s famly has its
residential house at Ravivar Peth in Pune and owns a flat in
a building known as Takshasheel a Apartnments in Mikund Nagar
area of Pune.

Manju, the alleged victimin this case, was the el dest
amongst the five children of Raneshwar (P.W2) and Parwati
(P.W20). Anju (P.W®6) is the second daughter of P.W2 who
is a Comrercial Tax and Income Tax Consultant since 1960.
P.W2 is Iliving in his own house situate in Subash Road in
Beed city since 1973, prior to which he was living in a
rented house in Karinmpura Peth in that city. Meena (P.W)5)
is a school and college mate and friend of Manju who passed
the B.Sc. examnation in Chemstry in the First Cass in
1980 while P.W5 who had passed the 10th /standard
exam nation together wth Mnju was still studying in
coll ege. Rekha (P.W3) whom Manju used to call as Vahini is
another friend of Manju. She is living with her husband Dr.
Dilip Dalvi in a portion of P.W2' s house in Subash Road,
Pune as his tenant. P.W20's elder brother Dhanraj Rathi
(P.W22) is a resident of Pune where he is doing business in
the sale of plastic bags for the nmanufacture of which he has
a plastic factory called Deepak Plastics ~at Beed. It is a
partnership concern of P.W20 and sone others including
P.W22's third son Shrigopal. Deepak is one of the two sons
of P.W. 2 and 20.

After Manju passed her B.Sc. degree exam nation in 1980
her marriage wth the appellant was settled by a fornal
betrothal cerenony which took place in June 1981. The
marriage of the appellant and Manju was perforned at the
expense of P.W2 at Beed on 11.2.1982. The appellant and
Manju left for Pune on 12.2.1982 after the marriage.
Subsequently, P.W2 sent his elder son Deepak for fetching
Manju from the appellant’s house at Pune and they
accordingly came back to Beed on 22.2.1982. The appell ant
went to Beed four or five days later and took Manju back to
Pune on the next day after pleading his inability to stay in
P.W2's house for sone nore days. This was Manju's first
visit to her parents’ house after her marriage wth the
appellant. She is said to have been very happy during that
visit. Thereafter Manju cane to her parents’ house al ongwith
her maternal uncle Dhanraj Rathi (P.W22) on or about
177
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2.4.1982. It is the case of the prosecution that during that
visit Manju was uneasy and had general ly conpl ai ned agai nst
the appellant to P.W.3 and 6. P.W2 planned to keep Manju
in his house for about three weeks on that occasion. But
news of the death of the appellant’s grand father was
received in P.W2's house in Beed and, therefore, P.W. 2
and 20 and Manju went to Pune for condol ences on 11.4.1982.
After neeting the appellant’s father and others at Pune,
P.W. 2 and 20 returned to Beed leaving Mnju in the
appel l ant’ s house in Pune. That was the second visit of
Manju to her parents’ house after marriage wth the
appellant. P.W.2 and 20 cane to Pune again on or about
13.5.1982. After staying for sone tine as usual in the house
of PW 22, P.W. 2 and 20 visited the house of Birdhichand
on that occasion. It is the case of the prosecution that
P.W. 2 and 20 found Manju disturbed and uneasy and that
they, therefore, took her to the house of PPW 22 with the
perm ssion of Birdhichand. It is also the case of the
prosecution that on reaching PW 22's house Manju
conpl etel'y broke ~down and started weeping in the arns of
P.W20. P.W. 2 and 20 returned to Beed from Pune and sent
their second son Pardeep four or five days later to fetch
Manj u, who had, however, by then gone with the appellant to
Tirupati in Andhra Pradesh. After “learning that the
appel l ant and Manju had returned to Pune, P.W2 sent his son
Deepak to fetch Manju to Beed. Accordingly Deepak brought
Manju to Beed acconpanied by the third accused daughter
Kavita on 25.5.1982. This was Manju's third and | ast visit
to her parents’ house after her marriage with the appellant.
It is the case of the prosecution that Mnju was totally
di sturbed and frightened during that visit and ‘that she
conplained to her nmother P.W20 against the appellant and
she in turn conveyed to P.W20 what she heard from Manj u.
Bi rdhi chand went to Beed on 2.6.1982 “without any ' prior
intimation for taking Manju to Pune on the ground that
Manju's presence in his famly house at pune was necessary
for the betrothal cerenony of his daughter Shobha fixed for
13.6.1982 as well as for her narriage fixed for 30.6.1982.
It is the case of the prosecution that when Manju cane to
know that her father in-1aw Birdhi chand had cone for taking
her to Pune she was wept and expressed her unwi |l lingness to
go to Pune and that, however, on the assurance of
Bi rdhi chand that he would see to it that nothing happened to
the life of Manju, P.W2 pernmitted Manju to go to Pune
al ongwi t h Bi rdhi chand and she accordingly went ~to Pune on
3.6.1982 alongwith Kavita and Birdhi chand.
178

The fam ly of Birdhichand and his sons including the
appellant is joint. As stated earlier they have their
famly's residential house at Ravivar Peth, Pune besides the
flat which they owned in the Takshasheel a Apartnents situate
at some distance fromtheir famly house. Their flat has two
bed-roons besides a hall and other portions. Birdhichand s
two married sons, the appellant and the second accused used
togo tothe famly's flat in the Takshasheel a Apartnents
for sleeping during the nights. The appellant and Manju used
to sleep in one of the tw bed-roons while the second
accused and his wife Anuradha (P.W35) and their children
used to sleep in the other bed-room

Manju had witten anongst others, three letters, Ex.33
dated 25.4.1982 to her friend vahini (P.W3) and Ex. p. 30
dated 8.2.1982 and p. 32 dated 8.6.1982 to her younger
sister Anju (P.W6). In Ex. 33 Manju has stated inter alia
that she was feeling |Ionely though all persons in pune were
very good and everybody was loving and that one reason is




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 63 of 77

that there are nany elderly persons in the house and,
therefore, she does not dare to do any work independently
and the fear which is in her mnd every tinme leads to
confusion. She has also stated in that letter though al
person in Pune were very good that she becomes angry if he
(appel l ant) does not speak to her when she goes and talks to
himeven ten times and that till now this man (appell ant)
had no time to mind his wife. She has stated in that letter
that she dare not ask him (appell ant) whether his clothes be
taken for washing and that at present her status is only
that of an unpaid nmaid-servant. She has finally stated in
that letter that on the day on which self-pride in the
appellant is reduced no other person will be nore fortunate
than her but it is not certain whether she will be alive
until that date. In Ex. 30 she has stated inter alia that
she was undergoing a very difficult test and was unable to
achieve her object, that it would be well and good only if
she controls herself and that sone other way will have to be
evol ved when’ ~ that ‘becomes inpossible. In Ex. 32 she has
stated that though she was happy at Pune she does not know
why there _is such a dirty atnosphere in the house and it is
felt every nonment that ~sonmething will happen. She has al so
stated in that letter that no work had been started in the
house though Shobha''s ’sari’ function is fixed for 13.6.1982
and, therefore, she is out of her mnd

The case of the prosecution as regards the alleged
occurrence during the night of 11/12.6.1982 is thus: on 11-
6-1982 at about 10.30 p.m Manju - acconpani ed by Anuradha,
(P.W 35) and
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three children of the |atter canme to the Taksheela
Apartnents by an auto-rickshaw. The night-watchman of the
Takshasheel a Apartnents, kerba (P.W - 28) has deposed about
this fact. Syed Mhideen, (P.W 7) an auto-rickshaw driver
residing in the border of Ganesh Peth and Ravivar Peth in
Pune clainms to have taken two |adies, three children and a
baby by his auto-rickshaw at about 11 p.m on that day to
Mukund Nagar. He has identified the photo of Manju published
in a newspaper two or three days |later as that of one of the
two ladies who travelled by his auto-rickshaw as aforesaid.
The second accused had already gone to the flat in the
Takshasheel a Apartnents. The appellant reached the flat
about 15 minutes |later by a scooter, whomthe ni ght watchman
(P.W 28) remarked that he was comng rather |ate he told
P.W 28 that it was because he had a meeting. After the
appel l ant reached the flat he and Manju retired to their
bed-roomwhile the second accused and P.W 35 retired to
their's. Thereafter the appellant came out of his bed-room
at about 2 a.m on 12.6.1982 and went to the second accused
and both of them went out of that flat by scooters soon
afterwards. The appellant proceeded to Ravivar “Peth and
called his father while the second accused went to call Dr.
Uttam chand Lodha. (P.W 24) who |ives about one and a half
kilo netres away from the Takshasheela Apartnents wthout
seeking the help of Dr. Anjali Kelkar,(P.W 26) and her
husband Dr. Shrikant Kel kar (P.W 27) who lived close by in
the sanme Takshasheela Apartnments. P.W 24 reached the
appellant’s flat at about 2.30 a.m and found Manju dead,
with rigor notis having already set in and no external mark
showi ng the cause of death. He, however, opined that it may
be a case of unnatural death and suggested that the police
may be inforned. When Birdhichand who had arrived at the
flat by then advised that sonme other doctor may be called as
he was not satisfied wth the opinion of P.W 24 suggested
that Dr. Anil Gandhi, P.W25 may be called if so desired
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Thereafter, P.W 24 and the third concerned who had cone
with Birdhi chand went to call P.W 25 who |ives about 7 kilo
netres away fromthe Takshasheela Apartnents. On their way
they contacted P.W 25 over the phone and took himto the
appel lant’ s flat where he exam ned Manju at about 4 a.m and
pronounced that she was dead. He opined that she m ght have
died three or four hours earlier and stated that there was
no external evidence showing the cause of death. He too
suggested that the police should be informed to avoid any
troubl e.
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The third accused went to Mohan Asava, (P.W 30) at
about 4.30 a.m on 12.6.1982 and called him to the
appellant’s flat after informng himthat Mnju was dead.
P.W 30, who acconpanied the third accused, saw the body of
Manju in the flat and |eft the place after suggesting that
the police should be informed:. The third accused contacted
P.W 30 over the phone at about 6.30 a.m and asked himto
go and' informthe “police that Manju had died at 5.30 a. m
P.W 30 ‘accordingly went to Maharishi Nagar Police Station
at about 7 or~ 7.15 a.m and informed the Head Constabl e,
(P.W 31) who thereupon made the entry Ex. 120 to the effect
that Manju was found to be dead when the appellant tried to
wake her a up at 5.30 am on 12.6.1982. P.W 31 proceeded
to the appellant’s flat at about 8 a.m after informng the
I nspector of Police, P.W 40 telephonically about the
suspi ci ous death of Manj u.

On receipt of information fromP.W 22 by a |ightning
tel ephone call at about 6 a.m on 12.6.1982 that Manju was
extremely serious P.W 2 went from Beed to Pune al ongwith
his wife PP.W 20 and his son Pradeep and Hiral al Sarda (P. W
4) by jeep at about 1 P.m on 12.6.1982. and |learnt that
Manju was dead. Thereafter P.W2 went alongwith Hrala
Sarda to the Sasson Hospital where Mnju’'s body had been
sent by the police for autopsy.

Dr. Kalikrishnan Banerji, P.W 33 who conducted autopsy
on the body of Manju did not find any external or interna
injury. He preserved the viscera, small intestines etc. of
Manj u and reserved his opinion about the cause of her death.
On receipt of the Chenical Examiner’s report Ex. 130 to the
effect that Manju’'s viscera contained potassium cyanide
poison P.W 33 finally opined that WMnju had died due to
pot assi um cyani de poisoning and simultaneous mnechanica
suffocation. After conpleting the investigation P. W40
filed the charge-sheet against the appellant and the other
two accused on 13.9.1982.

The Additional Sessions Judge, Pune tried the appell ant
for offence under Sec. 302 IPC of nmurder of Manju by
adm ni stering potassi um cyani de poi son or by suffocating her
or by both, all the three accused for the offence under Sec.
120 B I PC of <conspiring to destroy the evidence  of the
nmurder of Manju by giving a false report to the police about
the time of her death and the third accused for the offence
under Sec. 109 read wth Sec. 201 IPC and Sec. 201 | PC for
intsigating PPW30 to give false information to the police
and giving false information to P.W 22 regarding the nurder
of Manj u.
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The appellant and the other two accused denied the
charges framed against them The appellant denied that he
had anything to do wth Uvala (P.W 37) with whom is
alleged to have been inlove at the relevant tine. He
adnmtted that Manju and P.W 35 acconpani ed by sone children
went to their flat in the Takshasheel a Apartnments at about
10.30 p.m on 11.6.1982 but denied that they travelled by
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any auto-rickshaw and stated that they went there by their
famly's car driven by the second accused. He denied that he
went to the flat about 15 minutes |later and stated that he
returned to the fiat only at 1.30 or 1.45 a.m on 12.6 1982
after attending a nmeeting in the Rajasthan Youth Cub. He
stated that after changing his clothes he |ooked at Manju
and found sonething abnornmal and becane suspici ous and then
went to the second accused and that there after he went to
call his father and wuncle while the second accused went to
call Dr. Lodha, P.W 24.

The Trial Court found all the three accused guilty as
charged and convicted them accordingly and sentenced the
appel l ant to death under 's.302 IPC and all the three accused
to rigorous inprisonnent for two years and a fine of Rs.
2,000 each under s.120 B IPC but did not award any sentence
under s.201 read with s.120B

The appel l ant -~ and the other two accused filed appeal s
agai nst - their conviction and the sentences awarded to them
The State filed a crimnal revision application for
enhancenent of the sentence  awarded to accused 2 and 3.
These appeals, confirmation case -and crimnal revision
application were heard together by the Division Bench of the
Bonbay High Court, which in a lengthy judgnent. (195 pages
of our paper book) ~ allowed the appellant’s appeal in part
regarding his conviction and sentence under s.120 B | PC but
confirmed his conviction and sentence of death awarded under
s 302 |IPC and allowed the appeal of accused 2 and 3 in ful
and acquitted them ‘and dismissed the crimnal revision
application. Hence, « the appellant —al one has come up before
this Court on special |eave against his conviction and the
sentence of death.

| had the benefit of reading the judgnent of ny |earned
brother Fazal Ali, J. | agree with his final conclusion that
the appeal should succeed. The |earned Judges of the Hi gh
Court have relied upon 17 circunstances for confirmng the
conviction and sentence of death awarded to the appellant.
My | earned brother Fazal Ali, J. thas rightly rejected every
one of those circunstances as not conclusively pointing to
the guilt of the appellant, including the
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circunstance that the appellant was last seen with Mnju
before her death on the ground that the case of the
prosecution based on evidence of Dr. Banerji (P.W 33) that
there was any mechanical suffocation of Manju has been
di sbelieved by the High Court itself and that sone entries
in the carbon copy Ex. 134 of P.W 33's report sent to the
Chemi cal Exam ner had been scored and interpolated after his
report Ex. 132 to the Chenical Exami ner had |l eft his hands,
that the original entry in the postnortemcertificate Ex.
134 contained the words ’'can be a case of suicidal death’
and, that the explanation of P.W33. that he wote the words
"time of death’ twice and not the words 'can be a case of
sui ci dal death’ and, therefore, he scored off one of themis
not acceptable at all. Doctors P.W24 and 25 did not find
any external injury on the body of Manju which they saw at
about 2.30 and 4.30 a.m on 12.6.1982. Even P.W33. did not
find any external or internal injury on the body of Manju.
In these circumstances, unless the prosecution excludes the
possibility of Manju having commtted suicide by consum ng
pot assi um cyani de poison, as rightly pointed out by nmny
| earned brother Fazal Ali, J., (no adverse inference of
guilt can be drawn against the appellant fromthe fact that
he was [|ast seen with Manju, he being no other than her own
husband who is naturally expected to be with her during
nights.) Some of these 17 circunstances cannot, by any
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stretch of imagination, be held to point to the quilt of the
appel l ant. Circunstance No. 6 is an attempt of the
appel lant’s father Birdhichand to get the body of Manju
cremated before 7 a.m On 12.6.1982 by expressing such a
desire to P.W30. Crcunstance No.9 is arrangenent of the
dead body of Manju to nmake it appear that she died a
peaceful and natural death. Circunstance No. 11 is absence
of an anklet of Manju fromher leg. Crcunstance No. 12 is
the conduct of the appellant in allegedly concealing the
anklet in the fold of the chaddar. Circunstance No. 15 is
the fact that according to the nedical evidence Manju was
pregnant by four to six weeks and it would normally di ssuade
her from comritting suicide. Wth respect to the |earned
judges of the High Court, . in nmy view, by no stretch of
i magi nation, can any of these circunstances be considered to
point to nothing but® the guilt of the appellant in a case
resting purely on circunstantial evidence.

However, since |~ amunable to persuade nmyself to agree
with ny learned brother Fazal Ali, J. on four points, | am
witing this separate but concurring judgnment, giving ny
view on those points, nanely, (1) ill-treatment of Manju by
the appellant, (2) intimacy of
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the appellant wth Uvala (P.W37), (3) admssibility of
Manju's letters Exs. 30,32 and 33 and the oral evidence of
P.W. 2,3,5,6 and 20 about the alleged conplaints nade by
Manj u agai nst the appellant under s. 32 (1) of the Evidence
Act and (4) conduct of Dr. Banerji (P.W33) who had
conduct ed aut opsy on the body of “Manj u.

My | earned brother Fazal “Ali, J. has observed as
follows at pages 3 and 96 of his judgnent:

"On the other hand the plea of the defence was
that while there was a strong possibility of. Mnju
having been ill-treated and uncared for by her husband
and her in-laws, being a highly sensitive and
i mpr essi onate woman, she comm tted suicide out of sheer
depression and frustration arising froman enptiona
upsurge." (P-3)

"On the other hand this circunmstance nmay have
pronmpted her to conmit suicide, for if achild was born

to her, in view of her ill-treatnent by her husband and
her in laws the <child may not get proper upbringing”.
(P.96)

| do not recollect any adnission by M. Ram Jet hnal ani,
| earned counsel for the appellant in the course of his
argunents about any cruelty or ill-treatment to Manju the
part of the appellant or his parents. The evidence of P.W3
is that during Manju's second visit to Beed after. her
marriage with the appellant she found Manju not quite happy
and very nmuch afraid of the appellant. The evi dence of P.W5
is that during Manju’'s second visit to Beed, Manju
conpl ai ned to her about the appellant returning home late in
the night and avoiding to have a talk wth her and that
Manju told her that she was afraid of the appellant —and
apprehended danger to her |I|ife at his hands. The further
evi dence of the P.W5 is that during her third visit to Beed
she inferred fromManju' s face a spell of fear. The evidence
of P.W6 1is that during Manju’'s second visit to Beed, Manju
told her that the appellant used to | eave the house early in
the morning and return late at night under the pretext of
work in his factory and that he was even reluctant to talk
with her. P.W6 has stated that during Manju's third visit
to Beed she was extrenely uneasy. disturbed and under a
spell of fear, that Manju told her the appellant did not
relish even her question as to why he was not prepared to
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have a sinmple talk with her, and that
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during her third visit to Beed, Mnju expressed her
unwi I I i ngness to go to Pune when Birdhi chand went to Beed on
2.6.1982 for taking her to Pune. To the sane effect is the
evidence of P.W s. 2 and 20 about how Manju |ooked in
spirit and what she stated during her last two visits. My
| earned brother Fazal Ali, J. has rightly rejected the ora
evidence of P.W. 2, 3, 5, 6 and 20. He has extracted the
rel evant portions of the letters Exs. 30, 32 and 33 in his
judgrment and has observed at page 23 that one thing which
may be conspicuously noticed in Ex. 30 is that Manju was
prepared to take all the blane on herself rather than
incrimnating her husband or his rents at page 24 that it
was conceded by the |earned Additional Solicitor Genera
that the relevant portion of Ex.32 does not refer to any il
treatment of Manju by the appellant or his parents; and at
page 30 that it~ can be weasilyinferred fromEx. 33 that
Manju 'did not have any serious conplaint against the
appel | ant'_except ~that she was not getting proper attention
whi ch she deserved from him These three letters do not
establish that Manju made any conplaint of any ill-treatnent
by the appellant or ~his parents. In ny view these three
letters and the aforesaid oral evidence of P.W. 2, 356
and 20 are inadm ssible in evidence under s. 32(1) of the
Evi dence Act for reasons to be given elsewhere in ny
judgrment. Thus there is no acceptable evidence on record to
show that either the appellant or~ his parents ill-treat
Manju. The High Court also has not found any such il
treatnment in its judgment. On the other hand, what has been
found by the H gh Court in para 104 of its judgnent is that
the appellant treated Manju contenptuously. Even while
setting out the case of the prosecution the H gh Court has
stated in para 7 of its judgnment that it is alleged that the
appel l ant started giving contenptuous treatnent to Manju and
in para 20 that the appellant has denied in his statenent
recorded under s.313 Cr.P.C. that Manju was being treated
contenptuously. No question has been put to the appellant in
the course of his exam nation under s.313 Cr.P.C. about any
ill treatment of Manju by the appellant or his parents. My
| earned brother Fazal Ali, J. has referred in pages 97 and
98 of his judgnent to this Court’s decisions in Fateh Singh
Bhagat Singh v. State of Madhya Pradesh, Shanu Babu Chaugal e
v. State of Mhararstra and Harijan Megha Jesha v. State of
Gujarat(3) and has observed at page 98 of his judgnent that
circunmstance not put to the appellant in his examnation
under s. 313 Cr.PC. have to be conpletely excluded from
consi deration in view of those decisions. Therefore, since
185

no question has been put to the appellant in this regard in
the course of his examnation under s 313 O .P.C.. even if

there is any evidence about any ill-treatment of Manju by
the appellant or his parents it has to be conpletely
excluded fromconsideration. | felt it necessary to say this
inm judgnment since | think that in fairness to the

appellant it has to be done.

My learned brother Fazal Ali, J. has set out the case
of the prosecution in so far as it connects P, W 37 with the
appel | ant at page 3 of his judgment where he has stated that
the positive case of the prosecution is that the appell ant
was not at all interested in Manju and had illicit intinmacy
with P.W37. On this point there is the evidence of P.W. 3,
5 and 6. The evidence of P.W3 is that during her second
visit to Beed, Manju informed her that the appellant had a
girl-friend by name Uwala Kothari and that he introduced
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her (Uvala Kothari) to her and told her that she should
learn from Ujvala Kothari about how she shoul d behave with
him The evidence of P.W5. is that during her second visit
to Beed, Manju told her that the appellant had an affair
with a girl by nanme Uvala Kothari and that she had seen
Uvala s latter addressed to the appellant and an inconplete
letter of the appellant addressed to that girl. No such
| etters have been produced in evidence. The evidence of
P.W6 is that during her second visit to Beed, Manju told
her that the appellant had an affair with a girl by nane
U vala Kothari and also introduced that girl to her in the
Pear|l Hotel saying that she has conplete comand over him
and that she (Manju) should take I|essons fromher (Ujvala
Kot hari) about how she should behave with him There is no
other evidence regarding this alleged illicit intimcy
between the appellant and P.W37. This alleged illicit
intimacy is totally denied not only by the appellant but
also by P,W37. The alleged incident in the Pearl Hotel,
according to the case of the prosecution took place on
17.3.1982. But there is no reference whatever to any such
incident in _any of the subsequent ~three letters of Mnju,
Exs. 30, 32 and 33, dated 25.4.1982, 8.5.1982 and 8.6.1982
respectively. My learned brother Fazal Ali, J. has rightly
rejected the oral evidence not only of P.W. 3, 5 and 6 but
also of P.W.2 and 20 as untrustworthy at page 65 of his
j udgrment. However, at’' page 68 he has stated that it has been
proved to sone extent that the appellant had some sort of
intimacy with Ujvala Kothari and it had enbittered the
rel ati onshi p between the appellant and Manju. In ny view, as
al ready stated, the oral evidence of P.W. 2, 3, 5, 6 and 20
about what Manju is allegedto have told themagainst the
appel l ant and or his
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famly, and even her letters Exs. 30, 32 and 33 are
i nadm ssible in evidence under s.32(1) of the Evidence Act.
Thus, there is absolutely no reliable or adm ssible evidence
on record to show that the appellant had any intimacy with
Uwala (P.W37). | am therefore, unable to share the view
of ny |learned brother Fazal Ali, J. that the prosecution has
proved to sone extent that the appellant had some sort of
intimacy with P.W37 and it had enbittered the relationship
between the appellant and Manju. | think that | am bound to
say this in fairness to not only the appellant but also
P. W37 who, on the date of her exanination in the Court, was
a 19 years old student and has stated in her evidence that
she had known the appellant only as the President of the
Raj ast han Youth Cub in the year 1979 when she was a nenber
of that Club for about 5 or 6 nonths in that year.

My | earned brother Fazal Ali, J. has referred to the
oral evidence of P.W.2, 3, 5 6 and 20 about Mnju's
al  eged conpl aint against the appellant and or his parents
and also to the contents of Manju letters, Exs. 30, 32 and
33. I have nentioned above the gist of that oral evidence
and those three letters. M learned brother has held the
said oral evidence and those three latters to be. admi ssible
under s.32(1) of the Evidence Act while rejecting the ora
evidence to those five w tnesses as untrustworthy at pages
64 and 65 of his judgnent, mainly on the ground that the
oral evidence is quite inconsistent with the spirit and
contents of those letters. He appears of have relied upon
those three letters for two purposes, nanely, rejecting the
oral evidence of those five witnesses as untrustworthy and
supporting the defence version that it my be a case of
suicidal death. In nmy opinion the oral evidence of those
five witnesses about what Manju is alleged to have told them




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 69 of 77

against the appellant and or his parents and the three
letters, are inadm ssible under s. 32(1) of the Evidence
Act, which reads thus:

"32. Statenents, witten or verbal, of relevant
facts made by a person who is dead, or who cannot be
found, or who has becone incapabl e of giving evidence,
or whose attendance cannot be procured wthout an
amount  of delay or expense whi ch, under t he
ci rcunst ances of the case, appears to the Court
unr easonabl e, are thenselves relevant facts in the
foll owi ng cases: -

(1) VWen the statenment is made by a person as to the
cause of hi s death, or as to any of the
ci rcumnst ances
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of the transaction which resulted in his death, in

cases in~ which the cause of that person’s death

cones into question”.

The all eged oral statenents of Manju to P,W. 2, 3, 5,

6 and 20 are said to have been nade during her second and
third visits to Beed in the end of February 1982 and end of
May 1982 respectively before her death during the night of
11/12.6.1982. She had witten the letters, Exs. 33, 30 and
32 on 25.4.1982, 8.5.1982 and 8.6.1982 as stated earlier
The oral evidence of these wi tnesses and these three letters
are not as to the cause of Manju's death or ‘as to any of the
circunst ances of the transacti on which resulted in her death
during that night. The position of “law relating to the
adm ssibility of evidence under s. 32(1) is well settled. It
is, therefore, not necessary to refer in -detail to the
decisions of this Court or of the Privy Council or our Hi gh
Courts. It would suffice to extract what the learned authors
Whodroffe and Amir Ali have stated intheir Law of Evidence,
fourteenth edition and Ratanlal and Dhirajlal in their Law
of Evidence (1982) reprint). - Those propositions are based
nostly on decisions of courts for which reference has been
given at the end. They are these:

Wodroffe & Amr Ali’'s Law of Evidence, fourteenth

edition. Page- 937

"Hearsay is excluded because it is considered not
sufficiently trustworthy. It is rejected because it
| acks the sanction of the test applied to adnissible
evi dence, nanely, the oath and cross-examn nation. But
where there are special circunstances which give a

guarantee of trustworthiness to the testinony, it is
adnmitted even though it cones from a second-hand
source".

Page- 941

"What is relevant and adm ssi bl e under. cl ause (1)
of this section (Section-32) is the statenents actually
nmade by the deceased as to the cause of his death or of
the circunmstances of the transaction which resulted in
hi s death".

Page- 945- 946

"A statement nust be as to the cause of the
declarant’s death or as to any of the circunstances of
the transaction which resulted in his death i.e. the
cause and circunstances of the death and not previous
or subsequent transaction,

188
such independent transactions being excluded as not
falling within the principle of necessary on which such
evidence is received. Wen a person is not proved to
have died as a result of injuries received in the
incident in question, his statenment cannot be said to
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be a statenment as to the cause of his death or as to
any of the circunstances which resulted in his death.
(AIR 1964 SC 900). Where there is nothing to show that
the injury to which a statement in the dying
declaration relates was the cause of the injured
person’s death or that the circunstances under which it
was received resulted in his death, the statenent is
not admi ssible under this clause". (AR 25 Bonbay 45).
Page- 947
"Circunstances of the transaction resulting in his
death; This clause refers to two kinds of statenments:
(i) when the statenent is nade by a person as to the
cause of his death or (ii) when the statenent is nade
by a person as to any of the circunstances of the
transaction which ~resulted in his death. The words
"resulted in his death” do not mean 'caused his death’.
The expression 'any of- the circumstances of the
transaction which resultedin his death’ is wider in
scope than the expression 'the cause of his death. The
decl'arant need not actually have been apprehending
death." (AR 1964 M P. 30).
Page- 947
"The expression 'circunmstances of the transaction’
occurring in s.32, clause (1) has been a source of
perplexity to/Courts faced with the question as to what
nmatters are admssible within the neaning of the
expression. The decision of their  Lordships of the
Privy Council \ in Pukala Narayanaswanm v. Enperor (LR
66 |A 66) sets ‘the limts  of the matters that could
legitimately be brought within the purview of that
expression. Lord Atkin, who delivered the judgnent of
the Board, has, however, nmde it abundantly clear that,
except in special circunmstances  no circunstance could
be a circunstance of the transaction if it is not
confined to either the tine actually occupied by the
transaction resulting in death or the sense in which
the actual transaction resulting in death took place.
The special circunstance permitted to transgress the
time factor is, for exanple, a case of prolonged
poi soni ng, while the special circumstance

permtted to transgress the distance factor is, for
exanpl e, a case of decoying with intent to nurder. But
the circumstances must  be ci rcunst ances  of t he
transaction and they must have sone proximate relation
to the actual occurrence."
Page- 948

"Circunstances of the transaction’ is a phrase no
doubt that conveys sone limtations. It is not as broad
as the anal ogous use in 'circunstantial evidence’ which
i ncl udes the evidence of all relevant factors. It is on
t he ot her hand narr ower t han 'res gest ae’
G rcumst ances nmust have sone proximte relation to the
actual occurrence, though, as for instance, in the case
of prolonged poisoning they may be related to dates at
a considerable distance from the date of actual fata
dose".

Page- 948

"The Suprenme Court in the case of Shiv Kumar v.
State of U P. (1966 Crimnal Appeal R (SC) 281) has
made simlar observations that the circunstances nust
have sone proximate, relation to the actual occurrence.
and that general expressions indicating fear or
suspi ci on, whet her of a particular individual or
otherwise and not directly to the occasion of death
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will not be adm ssible".

Page -949

"The clause does not permt the reception in

evi dence of all such statement of a dead person as may
relate to matters having a bearing howsoever renote on
the cause or the circunstances of his death. It is
confined to only such statenents as relate to matters
so closely connected with the events which resulted in
his death that may be said to relate to circunstances

of the transaction which resulted in his death. (LR 66

| A 66). "Circunmst ances of the transaction which

resulted in his death’ means only such facts or series
or facts which have a direct or organic relation to
death. Hence statenment nmade by the deceased | ong before
the incident of nmurder is not admissible". (1974 CLJ

(MP) 1200).

Law of Evidence by Ratanlal & Dhirajlal (1982 Reprint)
190

Page 94
“C rcunst ances of the  transaction; Gener a

expressions indicating fear or.- suspicion whether of a

particul ar individual or otherwise and not directly

related to the occasion of the death are not

admi ssi bl e" (LR 66 I'A 66) (18 Part 234).

Page 95

"“Circunstances nust have sone proxinmate relation

to the actual occurrence and nust be of “‘the transaction
which resulted 'in the death of the declarant. The
condition of the admissibility of the evidence is that
the cause of the declarant’s death cones into question
It is not necessary that statenent nust be nade after
the transaction has taken place or that the person
making it nust be near death or that the ’circunstance’
can only include the acts done when and where the death
was caused. -Dying declarations are adm ssible 'under
this clause".

The all eged oral statenents  of Manju and what she has
stated in her letters, Exs 30, 32 and 33 may relate to
matters perhaps having a very renote bearing on the cause or
the circunstances of her death. Those circunstances do not
have any proximate relation to the actual —-occurrence
resulting in her death due to potassium cyanide poison
though, as for instance in the case of prol onged poisoning
they may relate to dates considerably distant fromthe date
of the actual fatal dose. They are general inpressions of
Manj u indicating fear or suspicion. whether of a particular
i ndi vidual or otherwise and not directly related to the
occasi on of her death. It is not the case of the prosecution
that the present case is one of prolonged poisoning.” Since
it is stated by the |learned authors woodroffe and Amr Al
intheir tratise at page 947 that the decision.of their
Lordships of the Privy Council in Pakala Narayanaswam V.
Enperor (1) sets the linmt of the matters that could
legitimately be brought within the purview of the expression
"circunstances of the transaction and that decision is
referred to in several other decisions of our courts, it
woul d be necessary to extract the rel evant passage in this
judgrment. The | earned Lords have observed at pages 75 and 76
t hus:

"A variety of questions has been nooted in the Indian

courts as to the effect of this section. It has been

suggested that the statenent nust be nade after the
transaction has

191
taken place, that the person making it must be at any
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rate near death, that the "circunstances" can only
include the acts done when and where the death was
caused. Their Lordships are of opinion that the natura
meani ng of the words used does not convey any of these
limtations. The statement may be nade before the cause
of death has arisen, or before the deceased has any
reason to anticipate being killed. The circunstances
nmust be circunstances of the transaction: genera
expression indicating fear of suspicion whether of a
particul ar individual or otherwise and not directly
related to the occasion of the death wll not be
adm ssi bl e. But statements made by the deceased that he
was proceeding to the spot where he was in fact kill ed,
or as to his reasons for so proceeding, or that he was
going to neet a particular person, or that he had been
invited by such person to neet himwould each of them
be circunstances of the +transaction, and would be so
whet her the  person was unknown, or was not the person
accused. Such “a statenent mght indeed be excul apatory
of . 'the per son accused. "Ci rcunst ances of t he
transaction" is a phrase no doubt that conveys sone
l[imtations. It is not as broad as the anal ogous use in
"circunmstantial evidence" which includes evidence of
all relevant facts. It 1is on the other hand narrower
than "re gestae" C rcunstances nost have sonme proxi mate
relation to the actual occurrence: ‘though, as for
instance in a case of prolonged poisoning, they nmay be
related to dates at a considerable distance fromthe
date of the actual fatal dose.”

| am therefore of the opinion that the oral evidence
of these witnesses, P.Ws. 2, 3, 5 6 and 20 about what Manju
is alleged to have told them against the appellant and or
his parents and what the has stated in her letters, Exs. 30
32 and 33, are inadmissible in evidence under s.32(1) of the
Evi dence Act and cannot be | ooked into for any purpose. At
this stage. it my be stated that M. Ram Jethnal ani,
| earned counsel for the appellant subnitted that the said
oral evidence of those five witnesses is inadm ssi'ble under
s. 32(1) though at first he sought to rely upon the letters,
Exs 30, 32 and 33 which seemto | end support to the defence
theory that it my be a case of suicide, he ultimtely
conceded that what applies to the relative oral evidence of
P.W. 2, 3, 5 6 and 20 would equally apply to the letters,
Exs. 30, 32 and 33 and that they too woul d be inadni ssible
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in evidence. The Additional Solicitor General who had
strongly relied wupon the said oral evidence of these five
wi tnesses and the letters, Exs. 30, 32 and 33 at first
proceeded in the end of his argunents on the basis that they
are inadmssible in evidence. |In these circunstances, | am
firmy of the opinion that the oral evidence of P.W. 2, 3,
5, 6 and 20 about what Manju is alleged to have told them
agai nst the appellant and or his parents as well as the
letters, Exs. 32, 32 and 33 are inadnissible in evidence
under s. 32(1) of the Evidence Act.

About Dr. Banerji (P.W 33) who conducted autopsy on
the body of Manju what ny | earned brother Fazal Ai, J. has
said in his judgnment is this:

“In colum 5 of postnortem notes Dr. Banerjee has

clearly witten 'can be a case of suicidal death’ which

indicates that in the absence of the report of the

Chemi cal Exami ner he was of the opinion that it could

have been a case of suicide. In his evidence P. W33 has

stated that in Ex. 128 in colum No. 5 the contents
scored out read 'tine since the death’ and since it was
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repeated in the next line he scored out the words in
the second line. Despite persistent cross-exam nation
the Doctor appears to have stuck to his stand. It

cannot, therefore, be gainsaid that this matter was of
vital inmportance and expected the High Court to have
given serious attention to this aspect which goes in
favour of the accused.... In the original while filling
up the said colum the Doctor appears to have scored
out sonmething. The filled up entry appears thus:-’ nmouth
is closed with tip (something scored out) seen caught
between the teeth. But in the carbon copy of the report
whi ch was sent to the Chemi cal Exam ner (Ex. 132 he has
witten 'caught between the teeth’ in ink; but in the
original there is sonething else. This is fortified by
the fact that the copy of the report actually sent to

t he Chemi cal Exani ner does not contain any
i nterpol ati on-agai nst the “said colum where the filled
up entry reads inside nmouth' .. These circunstances

show that Dr. Banerjee (P.W33) tried to introduce sone
addi'tional facts regarding the position of the tongue
Thi s, however, throws a <cloud of doubt on the

correctness or otherw se of the actual reports witten

by him and the one that was sent to the Chenica

Examiner. It s obvious that in the carbon copy which

was retained by the Doctor
193

the entries nust have been made after the copy was sent

to the Chenical Examniner".

| entirely agree with these findings of —ny |[|earned
brot her Fazal Ali, J. But | amunable to share his view that
these "circunstances are not of nuch consequence the opinion
of the Doctor was that Manju died by forcible adm nistration
of potassium cyanide or by the process of nechanica
suffocation and that this aspect need not detain the Court
any further because the Hi gh Court has not accepted the case
of mechani cal suffocation”™ and that though a nunber of
comments were nade on behalf of / the appellant about Dr.
Banerji's integrity and incorrect report he does not find
any substance in those contentions subject to what he has
stated about him

The fact that the H gh Court has rejected the case of
the prosecution based on Dr. Banerji’'s report and evi dence
that it was also a case of nmechanical suffocation is not one
that could be taken into consideration as a mtigating
circunstance in judging the conduct of the Doctor who had
conducted the autopsy in a case of suspicious death. The
fact that he had reserved his opinion about the cause of
death and had then noted in his report that the tongue was
inside the mouth but has interpolated the words 'nouth is
closed with tip (sonething scored out) seen caught between
the teeth’ and 'caught between the teeth’ only after receipt
of the Chemical Exanminer's report to support the view that
it was also a case of mechanial suffocation, is 'not a
mtigating circunstance in favour of P: W 33 The Doct or had
scored out the words 'can be a case of suicidal death -and
has persisted in his reply that he had scored out only the
words 'tine since the death’ which he clainms to have witten
twi ce, which explanation has been rightly rejected by ny
| earned brother Fazal Ali. J. The conduct of the Doctor in
maki ng these later inter polations and alterations in the
records of the postnortem examination in the case of
suspi cious death in which the appellant has been sentenced
to death by the two courts below, deserves serious
condemnati on. The Doctor has tanpered with material evidence
in the case of alleged murder, may be at the instance of
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sonebody el se, ignoring the probable consequences of his
act. In these circunstances, | am of the opinion that Dr.
Banerji (P.W33) is a person who should not be entrusted
with any serious and responsible work such as conducting
autopsy in the public interest. In this case the appell ant
woul d have gone to gallows on the basis of the evidence of
P. W33 as he woul d have the
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court to believe it, and theo ther evidence, if they had
been accepted, but they have been rightly discarded by mny
| earned brother Fazal Ali, J. as unworthy of acceptance

agai nst the appell ant.

| agree with ny | earned brother Fazal Ali, J. that the
Hi gh Court has clearly nmisdirected itself on many points in
appreciating the evidence and has thus comritted a gross
error of |aw

| feel that something has to be stated in the judgnent
in this case about the way the Investigating officer and the
| ear ned Additional ~Sessions Judge, Pune who had tried the
case had ' gone about a their business. Charge No. 3 is
against the third accused for instigating Mdhan Asava (P. W
30) to give false information to the police regarding the
of fence of nurder namely, ~that the appellant found Manju
dead when he tried to wake her up at 5.30 a.m on 12.6.1982.
It is the case of the prosecution itself that P.W30
infornmed the police accordingly at 7 or 7.15 a.m on that
day after receipt of telephonic instructions fromthe third
accused at 6.30 a.m_ though he had hinself seen the dead
body of Manju earlier in the appellant’s flat where he was
taken by the third accused who had gone to his flat at about
4 or 4.15 a.m and inforned himthat Manju was dead, and he
(P.W30) left the appellant’s flat a little later at about 5
or 5.15 a. m after telling Dr. Lodha (P.W 34) that he was
going to report to the police. Thus, it would appear that
the case of the prosecutionitself is that PPW 30 is the
principal offender as regards giving false information to
the police about the death of Manju. Yet the Investigating
officer had not filed any charge-sheet against P.W 30 but
has conveniently treated him as a prosecution w tness. The
Addi ti onal Sessions Judge, Pune appears to have exercised no
control over the evidence that was tendered in this case and
to have been oblivious of the scope of the exam nation of
the accused under. s. 313 C. P.C. This is reflected by sone
of the questions put to the appellant. Question No. 24
relates to P.W 20 not maintaining good health-and falling
ill now and then. Question No. 25 relates to P.W 22 being a
pati ent of high blood pressure and having suffered a stroke
of paralysis 7 years wearlier. Question No. 30 relates to a
reception held at Pune on 13.2.1982 in connection with the
appellant’s nmarriage with Manju. Question No. 32 relates to
PW 6 asking the appellant’s father Birdhichand for
perm ssion to take Manju to Beed with her when the party
fromP.W2' s side started from Pune for Beed on 14.2.1982.
Question No. 115 relates to P.W30 indulging in crimnal
acts of rowdyism tax evasion etc, and being known as a
contact-man of the police. S. 313 C. P. C
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lays down that in every inquiry or trial for the purpose of
enabling the accused personally to explain any circunstance
appearing in the evidence against himthe Court may at any
stage, without previously warning the accused, put such
guestions to himas the court considers necessary and shall
after the witnesses for the prosecution have been exani ned
and before he is called for his defence, question him
generally on the case. It is clear that the evidence on the
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basis of which the above questions have been put to the
appellant is wholly irrelevant and that those questions do
not relate to any circunstance appearing in the evidence
agai nst the appellant. The | earned Additional Sessions Judge
was bound to exercise control over the evidence being
tendered in his court and to know the scope of the
exam nation of the accused under s. 313 C. P. C

Inthe end, as | said earlier, | agree with ny |earned
brother Fazal Ai, J. that the appeal has to be allowed.
Accordingly I allow the appeal and set aside the conviction

and sentence awarded to the appellant and direct himto be
set at liberty forthwth.

SABYASACHI MUKHARIJI, - J. | have the advantage of having
read the judgnents prepared by ny |earned brothers Faza
Ali, J. and Varadarajan, J. | agree with the order proposed
that the appeal should be allowed and the judgnments of the
courts bel ow should be “set aside and the appellant Sharad
Bi rdhi chand Sarda be acquitted of the charges franed agai nst
hi mand he should be released forth with. | do so with sone
hesi tation and good deal of anxiety, because that woul d be
interfering with the concurrent findings by two courts bel ow
on a pure appreciation of facts. The facts and circunstances
have been exhaustively and very minutely detailed in the
judgrment of ny | earned Brother Fazal Ali; J. Those have al so
been set out to certain extent by ny Brother Varadarajan, J.
It will therefore serve no useful purpose to repeat these
here. It is necessary, however, for ne to nmake the follow ng
observati ons.

It is a case of circunstantial evidence. It 1is also
undi sputed that the deceased died of potassiumcyani de on
the night of 11th and 12th June. 13th June was  the date
fixed for the betrothal of the sister of the accused. There
is no evidence that the accused was in any way hostile or
i nam cabl e towards his sister. The deceased had 'a very
sensitive mind and occasionally  had suffered from nenta
depression partly due to the fact  of adjusting in a new
famly and partly due to her peculiar nental nmake up but
mainly perhaps due to the famly set up of the accused
husband. There is no direct
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evi dence of administering poison. There is no evidence
either way that either the deceased or the accused had in
her or his possession any potassium cyanide. In~ these
circunstances ny learned brothers, in view of the entire
evidence and the letters and other circunmstances, have cone
to the conclusion that the guilt of the ‘accused has not
proved beyond all reasonabl e doubt.

As | have nmentioned before, | have read the two
judgrments by nmy two |learned brothers and on some points
nanely, four points nentioned in the judgnent prepared by ny
Brot her Varadarajan. J., he has expressed viewsdifferent
fromthose expressed by Fazal Ali, J. and these are:-

(1) ill-treatment of Manju by the appellant;

(2) intimcy of the appellant with Ywala (P.W37);

(3) adnmissibility of Manju's letters Exs. 30, 32 and

33 and the oral evidence of P.W. 2, 3, 5 6 and
20 about the alleged conplaints made by Manju
agai nst the appel Il ant  under s.32(1) of the
Evi dence Act; and

(4) conduct of Dr. Banerji (P.W33) who had conducted

aut opsy on the body of Manju.

On the three points, nanely ill-treatnment of Manju by
the appellant, intimacy of the appellant with Uwala
(P.W37) and the conduct of Dr. Banerji (P.W33) who had
conducted autopsy on the body of Manju, | would prefer the
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views expressed by nmy |earned brother Fazal Ali, J. On the
guestion of admissibility of Manju's letters Exs. 30, 32 and
33 and the oral evidence of P.W. 2, 3, 5, 6 and 20 about
the alleged conplaints nade by Manju against the accused
under section 32(1) of the Evidence Act, my |earned brother
Fazal Ali, J. has observed about section 32(1) as follows:-
"The test of proximty cannot be too literally
construed and practically reduced to a cut-end-dried
formula of wuniversal application so as to be confined
ina straitjacket. Distance of tinme would depend or
vary with the circunstances of each case. For instance,
where death is a logical culmnation of a continuous
drama long in process and is, as it were, a finale of
the story, the statenent regarding each step directly
connected with theend of the dramma
197
woul d be admi'ssible because the entire statenent would
have to be read as an organic whole and not torn from
the ~'context. Sonetines ~statements relevant to or
furnishing an immediate notive nmay al so be adm ssible
as being a part of the transaction of death. It is
mani fest that all these statements come to light only
after the death of the deceased who speaks from death.

For instance, where the death takes place within a very

short time of the marriage or the distance of tine is

not spread over nore than 3-4 nonths the statenent nay
be admi ssi bl e under s.32." (Emphasis by ne).

I woul d, however, like to state here that this approach
shoul d be taken with great deal of caution and care and
though | respectfully agree with Fazal Ali, J. that the test
of proximty cannot ~and should not be too literally
construed and be reduced practically to a cut-and-dried
formula of wuniversal application but it nust be enphasised
that whenever it is extended beyond the imediate, it should
be the exception and nust be done with very great caution
and care. As a general proposition, it cannot be laid down
for all purposes that for instance where a death takes pl ace
within a short tinme of narriage and the distance of tine is
not spread over three or four nonths, the statenent woul d be
admi ssi bl e under section 32 of the Evidence Act. ~This is
always not so and cannot be so. In very _exceptional
circunstances like the circunmstances in the present case
such statenents ny be admssible and that too not for
proving the positive fact but as an indication of a negative
fact, nanely raising sone doubt about the gquilt of the
accused as in this case.

For the purpose of expressing nmy respectful concurrence
with the views of Justice Fazal Ali, it is not necessary for
nmne to agree and | do not do so wth all the detailed
inferences that nmy learned brother has chosen to draw in
respect of the several matters from the exhibits in this
case. | amalso wth respect not prepared to draw all the
i nferences that my | earned brother has chosen to draw.in the
par agr aph begi nning with the expression "the careful perusal
of this letter revealed the following features". This  ny
| earned brother was speaking in respect of Ex. 33.
however, respectfully agree with ny |earned brother when he
says that a close analysis and ading of the letter nanely
Ex. 33 clearly indicates:
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(a) that the deceased was extrenely depressed.

(b) that there was a clear tendency resulting from her
psychotic nature to end her Ilife or conmmt
sui ci de.

Simlarly I have sone hesitation about the English
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rendering of Ex. 32 whichis letter dated 8th June, 1982
whi ch has been set out by ny |earned brother and which has
been set out in his judgnent which contains the expression
"I do not know why there is such a dirty atnosphere in the
house?" As the original letter was read out in Court and we
had the advantage of that, I aminclined to take the view
that the correct and the nore expressive expression would be
"I do not know why there is such a foul atnosphere in the
house?" Read in that |I|ight and in the context of other
factors, this letter causes sone anxiety. It the deceased
was sensing foul atnosphere, why was it? But this again is
only a doubt. It does not prove the guilt of the accused.

In view of the fact that this is a case of
circunstantial evidence and further in view of the fact that
two views are possible on ‘the evidence on record, one
pointing to the guilt of the accused and the other his
i nnocence, the accused is entitled to have the benefit of
one which.is favourable to him I'n that view of the matter
agree with my learned brothers that the guilt of the accused
has not been proved beyond all reasonabl e doubt.

In the prenises as .indicated before, | agree with the
order proposed.

) Appeal al | owed.
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